
New York City has, in recent months, adopted legislation 

limiting the information that employers can seek out and 

use in employment decisions. Read our alert on the 

Stop Credit Discrimination in Employment Act, which 

took effect September 3, here). The “Fair Chance Act,” 

which went into effect October 27, is the most recent of 

these laws. 

The Fair Chance Act (Local Law No. 63) prohibits 

nearly any New York City employer with four or more 

employees from inquiring into a job applicant’s arrest 

or criminal history prior to extending a conditional 

employment offer. (Independent contractors can 

count as employees for purposes of determining an 

employer’s size.) Dubbed “ban the box,” the law makes 

it illegal to include questions about criminal history on 

a written job application form or, before a conditional 

offer is extended, to ask a candidate verbally for the 

information and even to use publicly available sources 

to conduct a background check. Employers may also 

violate the law if they discriminate against an individual 

or take an adverse employment action based on (i) 

arrest records, (ii) criminal accusations or (iii) without 

following the below-described state law requirements, 

actual criminal convictions. The Fair Chance Act, 

however, does not require that employers hire people 

with criminal records or prevent employers from 

running criminal background checks after they extend a 

conditional employment offer. 

The Fair Chance Act incorporates state law 

requirements on the use of criminal records in 

employment decisions. If an employer wishes to make 

an adverse employment decision against an applicant 

based on the results of a criminal background check, 

the employer must provide a written copy of the results 

to the applicant in an approved format and go through 

the multi-factor analysis set forth under Article 23-A of 

New York Correction Law, which prohibits an employer 

from making an adverse decision based on a prior 

criminal conviction absent a direct relationship between 

the criminal conduct and the specific position sought, 

or if the applicant’s employment would create an 

unreasonable risk to the property, safety and welfare of 

certain individuals or to the general public. 

The law requires the employer to consider the following 

eight factors: 

n  the amount of time since the conviction;

n  the applicant’s age at the time of the offense;

n  the seriousness of the conviction;
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n  any evidence of rehabilitation and good conduct;

n  the specific duties and responsibilities necessarily 

related to the position; 

n  what bearing, if any, the offense has on the 

applicant's fitness or ability to perform the job duties 

and responsibilities;

n  the legitimate interest of the employer in protecting 

the property, safety and welfare of specific individuals 

or the general public, and

n  New York’s public policy of encouraging the 

employment of individuals with a criminal record. 

If the employer, after evaluating the factors, determines 

that a sufficient nexus exists between the position and 

the candidate’s history to warrant rescinding the offer, 

the employer must first provide the applicant with the 

analysis, in writing, and allow the applicant no less that 

three business days to respond (keeping the job open 

in the meantime). 

The law provides limited exceptions, including when 

an employer is required under by federal, state or 

local law to conduct criminal background checks 

for employment purposes or to bar employment in 

a particular position based on criminal history, as 

well as the screening of prospective police officers, 

peace officers and law enforcement agency and law-

enforcement-related employees.

This alert is a publication of Loeb & Loeb and is intended to provide 
information on recent legal developments. This alert does not create or 
continue an attorney client relationship nor should it be construed as 
legal advice or an opinion on specific situations. 

© 2015 Loeb & Loeb LLP. All rights reserved.

Employment and Labor Practice

MARLA ASPINWALL maspinwall@loeb.com 310.282.2377

IVY KAGAN BIERMAN ibierman@loeb.com 310.282.2327

MARC CHAMLIN mchamlin@loeb.com 212.407.4855

PAULA K. COLBATH pcolbath@loeb.com 212.407.4905

MARK J. GOLDBERG mgoldberg@loeb.com 212.407.4925

MICHELLE LA MAR mlamar@loeb.com 310.282.2133

TAO Y. LEUNG tleung@loeb.com 310.282.2179

MICHAEL Z. MAIZNER  mmaizner@loeb.com 212.407.4176

ERIN M. SMITH esmith@loeb.com 310.282.2113

MICHAEL P. ZWEIG mzweig@loeb.com 212.407.4960


