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FTC Sends Warning Letters to Major Advertisers About Inadequate

Disclosures

by Tom Jirgal, Partner and David Mallen, Partner

The FTC announced it has sent letters to over

60 maijor retailers, including 20 of the 100 largest
advertisers in the U.S., that failed to make adequate
disclosures in their television and print ads.

In the warning letters, FTC staff identified problematic
ads, recommended that advertisers review all of their
advertising to ensure that any necessary disclosures
are truly “clear and conspicuous,” and asked them to
notify the staff of the actions they intended to take with
respect to their advertising.

The FTC's initiative, called Operation Full Disclosure,
is intended to remind advertisers that disclosures in
their ads should be close to the claims to which they
relate — not hidden or buried in unrelated details, as
the FTC stated — and they should appear in a font that
is easy to read and in a shade that stands out against
the background. Disclosures for television ads should
be on the screen long enough to be noticed, read, and
understood, and other elements in the ads should not
obscure or distract from the disclosures.

FTC staff reviewed national television and print
advertisements in a wide range of industries including
food, drugs, household items, consumer electronics,
personal care products and weight loss products.
These are some of the types of ads that FTC staff
identified as having inadequate disclosures:
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®m Ads that quoted the price of a product or service,
but did not adequately disclose the conditions for
obtaining that price

m Disclosures that were in fine print or were otherwise
easy to miss or hard to read, yet contained important
information needed to avoid misleading consumers

® Ads that failed to disclose an automatic billing
feature

m Ads that claimed a product capability or that an
accessory was included, but did not adequately
disclose the need to first own or buy an additional
product or service

= Comparative ads in which an advertiser claimed
that a product was unique or superior in a product
category, but did not adequately disclose how
narrowly the advertiser defined the category

m Comparative ads that did not adequately disclose
the basis of their comparisons

® Ads promoting a “risk-free” or “worry free” trial period
that did not adequately disclose that consumers
would need to pay for initial and/or return shipping

® Ads that made absolute or otherwise broad
statements and had inadequate disclosures
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explaining exceptions or limitations

Weight-loss ads featuring testimonials claiming
outlier results that did not adequately disclose the
weight loss that consumers generally could expect
to achieve

Ads that did not adequately disclose issues related
to the safety or legality of a product or service

Ads that included a demonstration that was
materially altered and did not adequately disclose
the alteration

Ads that made false claims that the advertisers
attempted to cure with contradictory disclosures,
which are not sufficient to prevent ads from being
deceptive

Operation Full Disclosure follows last year’s
publication of the updated .com Disclosures: How

to Make Effective Disclosures in Digital Advertising,
which provided new guidance for mobile and other
online advertisers on how to make online disclosures
clear and conspicuous to avoid deception. Taken
together, these actions underscore the FTC'’s
continued commitment to help advertisers comply with
federal law and not mislead consumers.

For more information about advertising practices
and FTC enforcement, please contact Tom Jirgal
(tirgal@loeb.com) at 312.464.3150 or David Mallen
(dmallen@loeb.com) at 212.407.4286.

This alert is a publication of Loeb & Loeb and is intended to provide
information on recent legal developments. This alert does not create or
continue an attorney client relationship nor should it be construed as

legal advice or an opinion on specific situations.

© 2014 Loeb & Loeb LLP. All rights reserved.


http://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-staff-revises-online-advertising-disclosure-guidelines/130312dotcomdisclosures.pdf
http://www.ftc.gov/sites/default/files/attachments/press-releases/ftc-staff-revises-online-advertising-disclosure-guidelines/130312dotcomdisclosures.pdf
http://www.loeb.com/attorney-thomaspjirgal
http://www.loeb.com/attorney-davidgmallen
mailto:dmallen%40loeb.com?subject=

Advanced Media and Technology Department

KENNETHA. ADLER KADLER@LOEB.COM  212.407.4284 DAVID G. MALLEN DMALLEN@LOEB.COM  212.407.4286
AMIR AZARAN AAZARAN@LOEB.COM  312.464.3330 MICHAEL MALLOW MMALLOW@LOEB.cOM  310.282.2287
IVY KAGAN BIERMAN IBIERMAN@LOEB.COM  310.282.2327 DOUGLAS N. MASTERS DMASTERS@LOEB.COM  312.464.3144
CHRISTIAN D. CARBONE CCARBONE@LOEB.COM  212.407.4852 NERISSA COYLE MCGINN NMCGINN@LOEB.cCOM  312.464.3130
TAMARA CARMICHAEL TCARMICHAEL@LOEB.COM ~ 212.407.4225 ANNE KENNEDY MCGUIRE AMCGUIRE@LOEB.COM  212.407.4143
JOSEPH F. DANIELS JDANIELS@LOEB.COM  212.407.4044 DANIEL G. MURPHY DMURPHY@LOEB.COM  310.282.2215
PATRICK N. DOWNES PDOWNES@LOEB.COM  310.282.2352 BRIAN NIXON BNIXON@LOEB.cOM  202.618.5013
CRAIG A. EMANUEL CEMANUEL@LOEB.cCOM  310.282.2262 SUE K. PAIK SPAK@LOEB.COM  312.464.3119
KENNETH R. FLORIN KFLORIN@LOEB.COM  212.407.4966 CHRISTINE M. REILLY CREILLY@LOEB.COM  310.282.2361
DANIEL D. FROHLING DFROHLING@LOEB.COM ~ 312.464.3122 SETHA. ROSE SROSE@LOEB.COM  312.464.3177
KEVIN GARLITZ KGARLITZ@LOEB.cCOM  310.282.2392 T.J. SAUNDERS TSAUNDERS@LOEB.COM  312.464.3174
DAVID W. GRACE DGRACE@LOEB.cOM  310.282.2108 STEFAN SCHICK SSCHICK@LOEB.COM  212.407.4926
NATHAN J. HOLE NHOLE@LOEB.COM  312.464.3110 ALISON SCHWARTZ ASCHWARTZ@LOEB.COM  312.464.3169
MELANIE J. HOWARD MHOWARD@LOEB.COM  310.282.2143 BARRY |. SLOTNICK BSLOTNICK@LOEB.COM ~ 212.407.4162
JENNIFER A. JASON JJASON@LOEB.cOM  310.282.2195 REGAN A. SMITH RASMITH@LOEB.COM  312.464.3137
THOMAS P. JIRGAL TJIRGAL@LOEB.COM  312.464.3150 BRIAN R. SOCOLOW BSOCOLOW@LOEB.COM ~ 212.407.4872
IEUAN JOLLY JOLLY@LOEB.COM  212.407.4810 WALTER STEIMEL, JR. WSTEIMEL@LOEB.cCOM  202.618.5015
ELIZABETH H. KIM EKIM@LOEB.COM  212.407.4928 AKIBA STERN ASTERN@LOEB.COM  212.407.4235
LIVIAM. KISER LKISER@LOEB.COM  312.464.3170 RACHEL STRAUS RSTRAUS@LOEB.cCOM  310.282.2367
JANICE D. KUBOW JKUBOW@LOEB.COM  212.407.4191 JAMES D. TAYLOR JTAYLOR@LOEB.COM ~ 212.407.4895
JULIE E. LAND JLAND@LOEB.COM  312.464.3161 DEBRAA. WHITE DWHITE@LOEB.COM  212.407.4216
JESSICAB. LEE JBLEE@LOEB.COM  212.407.4073 MICHAEL P. ZWEIG MZWEIG@LOEB.COM  212.407.4960
SCOTT S. LIEBMAN SLIEBMAN@LOEB.COM ~ 212.407.4838




