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CFPB Issues Rule for Supervising Nonbanks That Allegedly Pose Risks to Consumers
The Consumer Financial Protection Bureau has issued a
new rule outlining procedures for notifying nonbanks that
they are being considered for CFPB supervision. The
Dodd-Frank Wall Street Reform and Consumer Protection
Act of 2010 grants the CFPB authority to supervise any
nonbank that it has reasonable cause to determine has
engaged, or is engaging, in potentially unfair, deceptive,
or abusive acts or practices that pose risks to consumers
with regard to consumer financial products or services.
While it claims that it is not required to do so by the DoddFrank Act, the CFPB states that the rule was issued in an
effort to promote transparency in establishing “an efficient,
expeditious, and fair process” by which the Bureau will
exercise its supervisory authority.

Following this process – which does not provide
for discovery – the director of the CFPB will issue a
determination whether the CFPB will exercise supervisory
authority over the party. The director’s determination will
be subject to judicial review. In addition, the rule creates a
mechanism for nonbanks to file a petition to terminate the
CFPB’s supervisory authority after two years have elapsed.

Under the rule, the CFPB will issue a Notice of Reasonable
Cause, which will include a description of the Bureau’s
basis for determining that the nonbank entity is engaging,
or has engaged, in potentially unfair or illegal practices
within the CFPB’s supervisory authority as well as a
summary of the documents, records, or other items relied
on in initiating the Notice. The nonbank must respond in
writing within 30 days of the service of the Notice or risk
a default determination that it is subject to the Bureau’s
supervision on the grounds that it is engaging, or has
engaged, in conduct that poses risks to consumers. In
addition to submitting a written response, the nonbank may
request an opportunity to provide an oral response to the
Notice, appearing before the Bureau by telephone or in
person. Alternatively, the nonbank may voluntarily consent
to the Bureau’s supervisory authority.

Our Task Force is composed of experienced litigators and trial
attorneys who defend investigations and enforcement actions
alleging violations of consumer protection and unfair competition
laws, including consumer financial laws. Our goal is to provide
clients with efficient, cost-effective representation in complex
consumer-related litigation encompassing a diverse range of legal
areas. We strive to keep our clients “off the radar” by training them
to prepare for and defend claims and investigations before they
arise. For those clients who engage us after litigation has already
been filed, we focus on the economics of litigation and endeavor
to develop defense strategies that maximize business objectives
while capturing and implementing the valuable lessons that can be
derived from every litigation or investigation. For more information,
please click here.

The rule will become effective 30 days after its publication
in the Federal Register.
For more information about the content of this alert, please
contact Michael Mallow or Michael Thurman.
Loeb & Loeb LLP’s Consumer Financial Protection
Bureau Task Force
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