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FTC Approves First Settlement Under Revised Green Guides

The Federal Trade Commission March 6, 2013, approved
final orders C-4385 and C-4386 settling charges that two
paint manufacturers made false and unsubstantiated claims
that some of their paints contained zero volatile organic
compounds (VOCs) after tinting. The cases are the first to
apply the FTC’s recently revised Green Guides, and while
they deal with some unique properties associated with the
marketing of the paints in question, they also provide useful
guidance for anyone making environmental marketing
claims, particularly “free of” claims.

VOCs are carbon-containing compounds that evaporate
at room temperature, some of which can be harmful to
human health and the environment. Many interior paints
have contained VOCs. The companies subject to the
orders marketed certain paints as containing “zero” VOCs.
While this statement was true for uncolored base paints, it
was not true of the paints once they were tinted, and most
consumers only purchased tinted paints. The FTC found
that marketing the paints as containing zero VOCs was
deceptive because this was not a true statement, given how
the paints were typically used.

Section 260.9 of the FTC’s Green Guides provides guidance
on free-of claims, stating that a person may claim that a
product is free of a substance, even if the substance is
present in the product, if:

(1) the level of the specified substance is no more than
that which would be found as an acknowledged trace
contaminant or background level; (2) the substance's
presence does not cause material harm that consumers
typically associated with that substance; and (3) the
substance has not been added intentionally to the product.

Footnote 4 of § 260.9(c) notes that what constitutes a trace
contaminant or background level depends on the substance
at issue and requires a case-by-case analysis.
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1. With regard to these paints, the FTC’s view is that, in
assessing VOC-free claims, consumers are concerned
with the impacts on both health and the environment after
the paint is applied. Therefore, an important determination
is whether the paints are VOC-free when used. Noting
that it is not aware of any scientific or regulatory body
that has recognized a specific trace contaminant level of
VOCs in paint, the FTC focused on whether the levels
of VOCs exceeded background levels when applied.
Because the levels allegedly exceeded background, the
FTC asserted that the claim that the product was VOC-
free was deceptive.

In addition to approving the orders, the FTC issued a new
enforcement policy statement regarding VOC-free claims
for architectural coatings that addresses these points: htip:/
www.ftc.gov/os/caselist/1123160/130306ppgpolicystateme
nt.pdf. While the settlements and policy statement directly
impact marketers of paints and other architectural coatings,
they may have implications for marketers of other products
as well.

Most marketers do not sell products that must be modified
by adding another product in order for the product to be
used, as was the case with the paints, and the situation

is arguably limited to its facts. How the FTC applied

the Green Guides in this case can be of assistance

in determining how the agency might approach other
marketing claims, however.

First, the FTC reiterated that its primary concern is how
consumers view the claim. In this case, the FTC noted that
consumers likely viewed the VOC-free claim in the context
of the potential harm posed to health and the environment
of the paint as actually applied. Marketers must be very
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This alert is a publication of Loeb & Loeb and is intended to provide

information on recent legal developments. This alert does not create
or continue an attorney client relationship nor should it be construed
as legal advice or an opinion on specific situations.

careful not only to ensure that the claims they make are
true, but to evaluate how consumers are likely to perceive
claims. Claims must be true based on the consumers’
understanding of the claims in the context of the conditions
and circumstances under which the product is likely to

be used.
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Second, the FTC specifically noted that it was not aware

of any “scientific or regulatory body that has recognized a
specific trace contaminant level of VOCs in paint.” All claims
involving health, safety or product efficacy must be verifiable
and supported by competent and reliable scientific evidence.

. . . © 2013 Loeb & Loeb LLP. All rights reserved.
For more information about the content of this alert, please d

contact Albert Cohen.

For more information about Loeb & Loeb’s Consumer

Protection Department, please contact:

ARTHUR W. ADELBERG AADELBERG@LOEB.cOM  202.618.5020 LIVIAM. KISER LKISER@LOEB.COM  312.464.3170
ROBERT M. ANDALMAN RANDALMAN@LOEB.COM  312.464.3168 RICHARD M. LORENZO RLORENZO@LOEB.COM  212.407.4288
MARK D. CAMPBELL MCAMPBELL@LOEB.cOM  310.282.2273 MICHAEL MALLOW MMALLOW@LOEB.cOM  310.282.2287
CHRISTIAN D. CARBONE CCARBONE@LOEB.COM  212.407.4852 DOUGLAS N. MASTERS DMASTERS@LOEB.COM  312.464.3144
TAMARA CARMICHAEL TCARMICHAEL@LOEB.COM ~ 212.407.4225 FIONA P. MCKEOWN FMCKEOWN@LOEB.cOM  310.282.2064
DARLENE M. CHO DCHO@LOEB.coM  310.282.2168 DANIEL G. MURPHY DMURPHY@LOEB.COM  310.282.2215
ALBERT M. COHEN ACOHEN@LOEB.cOM  310.282.2228 JAY K. MUSOFF JMUSOFF@LOEB.COM  212.407.4212
AURELE A. DANOFF ADANOFF@LOEB.COM  310.282.2398 JERRY S. PHILLIPS JPHILLIPS@LOEB.COM  310.282.2177
PATRICK N. DOWNES PDOWNES@LOEB.COM  310.282.2352 RACHEL RAPPAPORT RRAPPAPORT@LOEB.COM  310.282.2367
ERIC GUERRERO EGUERRERO@LOEB.cOM  310.282.2214 CHRISTINE M. REILLY CREILLY@LOEB.cOM  310.282.2361
EMILY R. HAUS EHAUS@LOEB.COM  312.464.3126 AMANDA J. SHERMAN ASHERMAN@LOEB.COM  310.282.2261
JESSICA M. HIGASHIYAMA JHIGASHIYAMA@LOEB.cCOM  310.282.2072 MICHAEL B. SHORTNACY MSHORTNACY@LOEB.cOM  310.282.2315
DEREK K. ISHIKAWA DISHIKAWA@LOEB.cOM  310.282.2364 MEREDITH J. SILLER MSILLER@LOEB.cOM  310.282.2294
MICHAEL W. JAHNKE MJAHNKE@LOEB.COM ~ 212.407.4285 DENISE A. SMITH-MARS DMARS@LOEB.cOM  310.282.2028
JENNIFER A. JASON JJASON@LOEB.cOM  310.282.2195 WALTER STEIMEL, JR. WSTEIMEL@LOEB.cCOM  202.618.5015
THOMAS P. JIRGAL TJRGAL@LOEB.COM  312.464.3150 MICHAEL A. THURMAN MTHURMAN@LOEB.cOM  310.282.2122
IEUAN JOLLY JOLLY@LOEB.COM  212.407.4810 LAURAA. WYTSMA LWYTSMA@LOEB.cOM  310.282.2251
BENJAMIN KING BKING@LOEB.cOM  310.282.2279 MICHAEL P. ZWEIG MZWEIG@LOEB.COM  212.407.4960



http://click.loebcommunications.com/?ju=fe211775736c007c7d1176&ls=fdb315717c62067a7212797362&m=fef31177736101&l=fe9b16707363057975&s=fe1b11737c650074711c79&jb=ffcf14&t=

