
Costco’s Violation of Social Media Policy

In what is likely to be the first of many rulings impacting the 
effect of social media policies, the National Labor Relations 
Board has invalidated a policy in Costco Wholesale Corp.’s 
national employee handbook, which generally banned 
employees from posting damaging or disparaging content 
on electronic message boards, finding that the policy was 
overbroad and constituted unfair labor practice under 
Section 8 of the National Labor Relations Act (NLRA). The 
policy at issue specifically stated “Employees should be 
aware that statements posted electronically (such as to 
online message boards or discussion groups) that damage 
the company, defame any individual or damage any 
person’s reputation, or violate the policies outlined in the 
Costco Employee Agreement may be subject to discipline, 
up to and including termination of employment.” The NLRB 
panel found that while it did not explicitly prohibit protected 
activity under the NLRA, the policy clearly encompassed 
protected communications, such as those protesting 
Costco’s treatment of its employees, and therefore 
employees “would reasonably conclude that the rule 
requires them to refrain from engaging in certain protected 
communications (i.e., those that are critical of the company 
or its agents).” 

NLRA’s Restrictions

Section (8)(a)(1) of the NLRA makes it an unfair labor 
practice for an employer to interfere with, restrain or coerce 
employees in the exercise of their rights guaranteed in 
Section 7 to engage in “other concerted activities for the 
purpose of collective bargaining or other mutual aid or 
protection,” including the right to protest working conditions 
or address other work-related issues.

Key Learning Points

While the panel invalidated the discount shopping giant’s 
policy, it did not do so based on any rules or guidance 
specific to social media policies (in fact, the opinion 
does not even mention the term “social media” at all) but 
rather by applying traditional analysis broadly defining the 
universe of protected employee speech to communications 
across electronic platforms. The decision indicates that the 
social media policies with generalized language prohibiting 
employees from posting disparaging comments will not 
pass muster with the NLRB. The NLRB decision also 
specifically noted that the company’s policy failed to carve 
out protected activity and “does not present accompanying 
language that would tend to restrict its application.” Had the 
rule included language specifically exempting concerted 
protected activities, such as communications that were 
critical of Costco’s treatment of employees, or had it 
prohibited only egregious conduct, such as sabotage or 
sexual harassment, the NLRB may have found the policy 
narrow enough not to be in violation of Section 8(a)(1). 
While such a carve-out or disclaimer might move a policy 
governing the content of employees’ speech on social 
media platforms more in the direction of being acceptable, 
whether the inclusion of that language alone will cure  
what would otherwise be an overly broad provision  
remains unclear.

Next Steps

Social media policies are clearly on the radar of the 
NLRB, and the Costco decision, which we anticipate will 
be the first of many decisions in this arena, is very much 
in line with the three recent memos released by NLRB 
Acting General Counsel calling employers’ attention to 
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the possibility that their social media policies might be in 
violation of the NLRA. At a minimum, companies should 
review their social media policies to determine whether 
any existing provisions would violate the NLRA under the 
Costco decision. Employers should also consider drafting 
or revising policies to include language that specifically 
exempts protected communications and behavior under 
Section 7 while prescribing specific prohibited behavior. Not 
an easy task, and a tightrope that Costco learned to its cost 
that it was unable to walk.

For more advice on social media policies, please contact 
Ieuan Jolly at ijolly@loeb.com or 212.407.4810.

This alert is a publication of Loeb & Loeb and is intended to provide 
information on recent legal developments. This alert does not create 
or continue an attorney client relationship nor should it be construed 
as legal advice or an opinion on specific situations. 

Circular 230 Disclosure: To ensure compliance with Treasury 
Department rules governing tax practice, we inform you that 
any advice contained herein (including any attachments) (1) 
was not written and is not intended to be used, and cannot be 
used, for the purpose of avoiding any federal tax penalty that 
may be imposed on the taxpayer; and (2) may not be used 
in connection with promoting, marketing or recommending to 
another person any transaction or matter addressed herein.

© 2012 Loeb & Loeb LLP. All rights reserved.

Advanced Media and Technology Department

KENNETH A. ADLER KADLER@LoEb.com 212.407.4284 

RobERT m. ANDALmAN RANDALmAN@LoEb.com 312.464.3168 

ALISA c. bERGSTEIN AbERGSTEIN@LoEb.com 312.464.3155

IVY KAGAN bIERmAN IbIERmAN@LoEb.com 310.282.2327

cHRISTIAN D. cARboNE ccARboNE@LoEb.com 212.407.4852

TAmARA cARmIcHAEL TcARmIcHAEL@LoEb.com 212.407.4225

mARc cHAmLIN mcHAmLIN@LoEb.com 212.407.4855

mEG cHARENDoFF mcHARENDoFF@LoEb.com 212.407.4069

cRAIG A. EmANUEL cEmANUEL@LoEb.com 310.282.2262

KENNETH R. FLoRIN KFLoRIN@LoEb.com 212.407.4966

DANIEL D. FRoHLING DFRoHLING@LoEb.com 312.464.3122

NOREEN P. GOSSELIN  NGoSSELIN@LoEb.com 312.464.3179

DAVID W. GRAcE DGRAcE@LoEb.com 310.282.2108

THomAS A. GUIDA TGUIDA@LoEb.com 212.407.4011

NATHAN J. HoLE NHoLE@LoEb.com 312.464.3110

MELANIE HOWARD mHoWARD@LoEb.com 310.282.2143

MICHAEL W. JAHNKE mJAHNKE@LoEb.com 212.407.4285

THOMAS P. JIRGAL  TJIRGAL@LoEb.com 312.464.3150

IEUAN JOLLY  IJoLLY@LoEb.com 212.407.4810

MICHAEL RIDGWAY JONES  mJoNES@LoEb.com 212.407.4042

JULIE E. LAND  JLAND@LoEb.com 312.464.3161

JESSICA B. LEE  JbLEE@LoEb.com 212.407.4073

mIcHAEL mALLoW mmALLoW@LoEb.com 310.282.2287

KATHERINE THERESE mASoN KmASoN@LoEb.com 212.407.4898

DoUGLAS N. mASTERS DmASTERS@LoEb.com 312.464.3144

NERISSA COYLE MCGINN  NmcGINN@LoEb.com 312.464.3130

ANNE KENNEDY MCGUIRE  AmcGUIRE@LoEb.com 212.407.4143

DoUGLAS E. mIRELL DmIRELL@LoEb.com 310.282.2151

DANIEL G. mURPHY DmURPHY@LoEb.com 310.282.2215

bRIAN NIXoN bNIXoN@LoEb.com 202.618.5013

DANIEL O’CONNELL OFFNER  DoFFNER@LoEb.com 310.282.2252

ANGELA PROVENCIO   APRoVENcIo@LoEb.com 312.464.3123 

CHRISTINE M. REILLY  cREILLY@LoEb.com 310.282.2361

KELI M. ROGERS-LOPEZ   KRoGERS-LoPEz@LoEb.com 310.282.2306 

SETH A. ROSE  SRoSE@LoEb.com 312.464.3177 

ROBERT MICHAEL SANCHEZ  RSANcHEz@LoEb.com 212.407.4173

ALISON POLLOCK SCHWARTZ  AScHWARTz@LoEb.com 312.464.3169

STEVE A. SEMERDJIAN  SSEmERDJIAN@LoEb.com 212.407.4218

bARRY I. SLoTNIcK bSLoTNIcK@LoEb.com 212.407.4162

REGAN A. SmITH RASmITH@LoEb.com 312.464.3137

BRIAN R. SOCOLOW  bSocoLoW@LoEb.com 212.407.4872

WALTER STEIMEL, JR.  WSTEImEL@LoEb.com 202.618.5015

AKIbA STERN ASTERN@LoEb.com 212.407.4235

JAmES D. TAYLoR JTAYLoR@LoEb.com 212.407.4895

MICHAEL A. THURMAN  mTHURmAN@LoEb.com 310.282.2122

JILL WESTMORELAND JWESTmoRELAND@LoEb.com 212.407.4019

DEBRA A. WHITE DWHITE@LoEb.com 212.407.4216

mIcHAEL P. zWEIG mzWEIG@LoEb.com 212.407.4960

http://click.loebcommunications.com/?ju=fe291774716d0478701676&ls=fdf2117776650c7870157974&m=fef31177736101&l=fe9b16707363057975&s=fe0115727366047b71167270&jb=ffcf14&t=
mailto:ijolly@loeb.com

