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Illinois “Amazon” Law Ruled Unconstitutional
An Illinois circuit court in Performance Marketing
Association, Inc. v. Hamer ruled that the Illinois “clickthrough” nexus statute (otherwise known as the Illinois
“Amazon” law) violates the Commerce Clause of the United
States Constitution because the activity described in the
statute (below) does not establish nexus. The court also
ruled that Illinois acted prematurely in adopting the law
because of the federal moratorium against discriminatory
taxes on electronic commerce under the Internet Tax
Freedom Act (ITFA), which is currently effective until
November 1, 2014. The Performance Marketing Association
argued that the law discriminates, in violation of the ITFA,
because it imposes a use tax collection obligation on outof-state retailers that make sales through Internet-based
performance marketing, but not on out-of-state retailers that
make sales of similar goods and services through other
advertising media. The Illinois Department of Revenue has
indicated that it is reviewing its appeal options.
Beginning July 1, 2011, the Illinois Amazon law required
an out-of-state retailer to collect use tax on all of its sales
into Illinois if it (1) had a contract with a person in Illinois
who, for a commission or other consideration based on the
sale of tangible personal property by the retailer, directly
or indirectly referred potential customers to the retailer by
a link on the person’s website and (2) the retailer made
more than $10,000 in sales of tangible personal property
through referrals from all of these Illinois persons during
the preceding four calendar quarters. New York, California,
Rhode Island, Georgia, Arkansas, Connecticut, Vermont
and North Carolina have enacted similar Amazon laws and
Pennsylvania has indicated in administrative guidance
that it has the authority under current law to require

use tax collection from out-of-state retailers under similar
arrangements without having to adopt a separate statute.
In response to these Amazon laws, many out-of-state
retailers have terminated their relationships with their instate referring affiliates and some retailers are challenging
the laws in court. In cases brought by Amazon.com and
Overstock.com challenging the New York Amazon law,
a New York appellate court upheld the law as facially
constitutional, and remanded the case to a lower court to
determine whether the law can be applied constitutionally.
Amazon.com filed an appeal again challenging the ruling of
the law as facially constitutional and requesting a decision
from the New York Court of Appeals, New York's highest
court, on the as applied challenge.
Oklahoma and South Dakota have taken a different
approach, requiring non-collecting remote sellers to notify
in-state customers of their use tax obligations. Colorado had
gone a step further, requiring non-collecting remote sellers
to notify in-state customers of their use tax obligations
and send annual reports to the Department of Revenue
identifying those customers and the amounts of their
purchases. These rules do not apply to retailers that have
less than $100,000 in gross sales in the state in the prior
calendar year and that reasonably expect to have less than
$100,000 in sales in the state in the current calendar year.
Last month, however, a Colorado district court permanently
enjoined the Colorado Department of Revenue from
enforcing Colorado's law on the grounds that it violates
the Commerce Clause of the Constitution. The Colorado
Department of Revenue has filed a notice of appeal.
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