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SEC Proxy Access Rule Overturned

A federal circuit court has overturned an SEC rule, adopted
in August 2010, that would have required public companies
to include in their proxy materials stockholder nominees for
election as director. The SEC had stayed effectiveness of the
rule pending the outcome of this litigation.

Subject to limitations, the rule would have required a company
to name in its proxy materials, as a candidate for election by
stockholders, an individual nominated by persons holding, for
at least three years, at least 3% of a company’s voting stock.
Any individual so elected would displace a hominee proposed
by the board.

The court invalidated the rule because it held the SEC’s
cost-benefit analysis, required by the statute under which

the rule was promulgated, inadequate. Among other things,
the court believed that the SEC analyzed costs and benefits
of the rule inconsistently, underestimated the costs of board
opposition to stockholder nominees, and failed to consider
sufficiently prospects that particular types of stockholders
might use the rule to further their own interests at the expense
of stockholders generally.

The SEC has not yet determined whether it will appeal or
acquiesce in the decision.
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Loeb & Loeb’s Dodd-Frank Financial Reform Task
Force monitors key issues surrounding approval of the
Dodd-Frank Wall Street Reform and Consumer Protection
Act that are relevant to a broad spectrum of firm clients in
the financial services industry. The multidisciplinary Task
Force is comprised of attorneys across core practice areas
—including general corporate, private equity, securities,
mergers and acquisitions, consumer protection and
banking and finance — who are focused on analyzing the
historic legislation and interpreting the significant business
implications for financial institutions and commercial
companies nationwide.

This client alert is a publication of Loeb & Loeb LLP and is intended
to provide information on recent legal developments. This client alert

does not create or continue an attorney client relationship nor should
it be construed as legal advice or an opinion on specific situations.
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connection with promoting, marketing or recommending to
another person any transaction or matter addressed herein.

© 2011 Loeb & Loeb LLP. All rights reserved.

This publication may constitute "Attorney Advertising" under the New York
Rules of Professional Conduct and under the law of other jurisdictions.

Nashville  Washington, DC  Beijing www.loeb.com



Attorneys

DAVID P. ANSEL DANSEL@LOEB.cOM  212.407.4837 RICHARD M. LORENZO RLORENZO@LOEB.COM  212.407.4288
STEPHEN H. COHEN SCOHEN@LOEB.COM ~ 212.407.4279 MICHAEL MALLOW MMALLOW@LOEB.cOM  310.282.2263
DAVID C. FISCHER DFISCHER@LOEB.COM ~ 212.407.4827 COREY N. MARTIN CMARTIN@LOEB.COM  212.407.4841
WILLIAM M. HAWKINS WHAWKINS@LOEB.COM  212.407.4126 MICHAEL J. MCISAAC MMCISAAC@LOEB.COM  212.407.4194
MICHAEL W. JAHNKE MJAHNKE@LOEB.COM ~ 212.407.4285 C. CHRISTOPHER MURILLO CMURILLO@LOEB.COM ~ 212.407.4168
CHRISTOPHER J. KELLY CKELLY@LOEB.cOM  310.282.2263 ERIKAL. PAYNE EPAYNE@LOEB.COM  212.407.4229
ROBERT B. LACHENAUER RLACHENAUER@LOEB.COM  212.407.4854 MICHAEL A. THURMAN MTHURMAN@LOEB.cOM ~ 310.282.2122




