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Eighth Circuit Holds Consumer Payments To Debt Settlement Company Not
Avoidable In Bankruptcy Where “Reasonably Equivalent Value” Was Provided

By Michael Mallow and Michael A. Thurman

The Eighth Circuit Court of Appeals Bankruptcy Panel has
upheld a North Dakota federal district court’s ruling that
payments to a debt settlement company were not avoidable
as “fraudulent transfers” in a Chapter 7 bankruptcy
proceeding.

In Kendall v. Able Debt Settlement, Inc., No. 10-6056 (B.A.P.
8th Cir. December 9, 2010), the appellate court agreed with
the lower court’s determination that the agreement was

“an arm’s length transaction between a willing buyer and
willing seller, was entered into in good faith and for fair
market value.”

The case was brought by a bankruptcy trustee who
sought to recover $1,708.37 in service fees paid by

Grant and Andrea Kendall to Able Debt Settlement, Inc.
from February 2008 to February 2009. The trustee

argued that the debt settlement services were prohibited
by North Dakota’s “debt adjusting” law and that the
program’s purpose of avoiding bankruptcy was impossible
to accomplish.

The Bankruptcy Code allows a bankruptcy trustee to avoid

a payment made by a consumer within two years of filing
bankruptcy if the consumer “received less than a reasonable
equivalent value” in exchange for the payment.

The Court initially considered the lower court’s ruling that
debt settlement is not prohibited by North Dakota’s debt
adjusting statute so long as the debt settlement company
does not handle the consumer’s money. However, the Court
of Appeals decided that it was unnecessary to decide
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whether the lower court’s analysis was correct since the
Bankruptcy Code contains no “illegality exception” to the
“reasonably equivalent value” requirement. The Court held
that, regardless of whether debt settlement was legal or
illegal in North Dakota, the trustee was still obligated to
demonstrate that the consumers did not receive value from
the program.

The Court considered the terms of the debt settlement
agreement and the disclosures that were provided to

the consumers to evaluate whether they received
“reasonably equivalent value” for their debt settlement
payments. It concluded that the Kendalls “knew the cost,
the requirements, and the risk of the program, and decided
it was worth it.”

Rejecting the trustee’s argument that the program’s goal,
avoiding bankruptcy, was impossible for the Kendalls to
achieve, the Court stated, “It is not necessarily incredible
for debtors to believe they can tighten their belts to

make desired payments; indeed, debtors in Chapter 13
bankruptcy cases or those seeking to reaffirm debts
frequently say, and do, just that.”

The Court also rejected the trustee’s argument that
success in the program was impossible because creditors
inevitably would not agree to accept the reduced payments
that were being offered on behalf of the Kendalls:
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“[T]here was no actual evidence that Able could not have
ultimately negotiated workable amounts with the creditors
as a whole — indeed, Able was still in the process of
negotiating with many of the creditors when the Kendalls
withdrew from the program. And, as stated, the program
had no guarantees. At the time the Kendalls entered

the program, there was no way of knowing for sure how
the negotiations would go ... So long as there is some
chance that a contemplated investment will generate a
positive return at the time of the disputed transfer, value
has been conferred.”

In re: Kendall v. Able Debt Settlement, Inc., No. 10-6056
(B.A.P. 8th Cir. December 9, 2010).

If you received this alert from someone else and would like to
be added to the distribution list, please send an email to
alerts@loeb.com and we will be happy to include you in the
distribution of future reports.

This alert is a publication of Loeb & Loeb and is intended to provide
information on recent legal developments. This alert does not create
or continue an attorney client relationship nor should it be construed
as legal advice or an opinion on specific situations.

Circular 230 Disclosure: To ensure compliance with Treasury
Department rules governing tax practice, we inform you that
any advice contained herein (including any attachments) (1)
was not written and is not intended to be used, and cannot be
used, for the purpose of avoiding any federal tax penalty that
may be imposed on the taxpayer; and (2) may not be used

in connection with promoting, marketing or recommending to
another person any transaction or matter addressed herein.

© 2010 Loeb & Loeb LLP All rights reserved.

For more information about Loeb & Loeb's Consumer

Protection and Unfair Competition Practice, please contact:

ARTHUR W. ADELBERG AADELBERG@LOEB.cOM  202.618.5020 MICHAEL MALLOW MMALLOW@LOEB.COM  310.282.2287
ROBERT M. ANDALMAN RANDALMAN@LOEB.COM  312.464.3168 DOUGLAS N. MASTERS DMASTERS@LOEB.COM ~ 312.464.3144
MARK D. CAMPBELL MCAMPBELL@LOEB.cCOM  310.282.2273 DANIEL G. MURPHY DMURPHY@LOEB.cOM  310.282.2215
CHRISTIAN D. CARBONE CCARBONE@LOEB.COM  212.407.4852 JERRY S. PHILLIPS JPHILLIPS@LOEB.cOM  310.282.2177
TAMARA CARMICHAEL TCARMICHAEL@LOEB.COM  212.407.4225 RACHEL RAPPAPORT RRAPPAPORT@LOEB.COM  310.282.2367
MATTHEW CARMODY MCARMODY@LOEB.COM ~ 312.464.3171 CHRISTINE M. REILLY CREILLY@LOEB.COM  310.282.2361
TIMOTHY CARROLL TCARROLL@LOEB.COM  312.464.3173 MICHAEL B. SHORTNACY MSHORTNACY@LOEB.cOM  310.282.2315
DARLENE M. CHO DCHO@LOEB.cOM  310.282.2168 KAREN R. THORLAND KTHORLAND@LOEB.cCOM  310.282.2154
AURELE A. DANOFF ADANOFF@LOEB.cOM  310.282.2398 MICHAEL A. THURMAN MTHURMAN@LOEB.COM  310.282.2122
THERESA L. DAVIS TDAVIS@LOEB.COM  312.464.3188 LAURA A. WYTSMA LWYTSMA@LOEB.cCOM  310.282.2251
PATRICK N. DOWNES PDOWNES@LOEB.cCOM  310.282.2352 MICHAEL P ZWEIG MZWEIG@LOEB.cOM  212.407.4960
BENJAMIN KING BKING@LOEB.coMm  310.282.2279




