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Taxable Gifts in 2010 — Opportunity Knocks, But The Door Is Closing

The failure of successive Congresses and Presidents to
address the federal estate and gift tax system since 2001
has created unprecedented uncertainty, but also an historic
opportunity: Make a taxable gift in 2010 to save taxes and
benefit your intended beneficiaries.

If, after reviewing this Tax Law Alert, you want to make
such gifts, you should contact us as soon as possible.
Waiting until December may not allow sufficient time to
implement such planning.

Background. The federal estate and gift tax system consists
of three different taxes: the estate tax, the gift tax, and the
generation-skipping transfer (“GST”) tax. In 2010, these taxes
changed in unprecedented ways. Beginning in January 2011,
these taxes will change yet again.' The changes that have
occurred in 2010, but which will expire on December 31, 2010,
offer you a very short-term opportunity, as discussed below.

The Estate Tax Situation. To understand the gifting strategy
discussed below, it is important to understand why removing
assets from your estate in 2010 represents a way of reducing
your overall estate tax.

m In 2009, there was a $3,500,000 exemption from the
estate tax, and a 45% tax rate on transfers at death
above $3,500,000.

m In 2010, there is no federal estate tax (in effect, an
unlimited exemption and a 0% estate tax rate).
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m Beginning on January 1, 2011, it appears there will be an
estate tax with a $1,000,000 exemption from the estate tax,
a graduated estate tax rate (from 18% to 53%) on the first
$2,999,999, and a 55% tax rate on transfers at death above
$3,000,000.2

The table below shows these changes:

Year of Death | Estate Tax Exemption | Maximum Estate Tax Rate

2009 $3,500,000 45%
2010 No Estate Tax No Estate Tax
2011 $1,000,000 55%

The Opportunity — Making Taxable Gifts in 2010. Buried in
this tax mess is a unique opportunity.

m The Gift Tax. As noted above, there is no estate tax in 2010.
However, an individual who wants to transfer assets during
her lifetime in 2010 must pay a gift tax on gifts in excess of
the lifetime gift tax exemption. In other words, transfers at
death are taxed at 0% in 2010, but lifetime transfers, even if
made in 2010, are subject to gift tax.

' The tax savings discussed in this Tax Alert are based upon the law that
we understand will go into effect in 2011, but subsequent changes in the
law may have an impact on the extent of any actual tax savings derived
from the making of gifts in 2010.

2 Prior to 2002, a 5% surtax was levied on taxable estate values from
$10 million through $17.184 million to reclaim the benefits from the
graduated marginal rates below 55%. The surtax was repealed in 2002.
Under current law, the surtax would be reinstated in 2011.

This publication may constitute "Attorney Advertising" under the New York
Rules of Professional Conduct and under the law of other jurisdictions.
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m The Gift Tax Exemption and Rate. In 2010, the exemption

from the gift tax is $1,000,000. This means that an
individual can transfer by gift up to $1,000,000 during

her lifetime (in addition to annual exclusion gifts of up to
$13,000 per beneficiary and unlimited gifts for tuition and
medical expenses paid directly to the provider) without
paying gift tax. In 2009, the maximum gift tax rate was 45%.
This rate dropped to 35% in 2010, but jumps to 55% in
2011. The table below shows these changes:

Example. A simple example demonstrates the benefits of
making gifts at a 35% rate in 2010. Assume an individual has
$10,000,000 in net worth and has used his lifetime $1,000,000
gift tax exemption. The individual considers two options:

m Option 1: Make a $3,000,000 taxable gift in 2010 (at a 35%
tax rate), leaving the balance of his assets subject to estate
tax at 55%.*

m Option 2: Do nothing, leaving the balance subject to estate
tax at 55% in 2011 or later.

Year of Gift | Gift Tax Exemption | Maximum Gift Tax Rate
0,
2009 $1,000,000 45% Option 1 Option 2
2010 $1,000,000 35% Make Taxable Gift | Do Nothing
2011 $1,000,000 55% Initial Assets $10,000,000 $10,000,000
Giftin 2010 $3,000,000 $0
Lowest Gift Tax Rate. The 35% rate is the lowest in Gift Tax (.35 of Gift $1,050,000 $0
generations. The maximum rate is set to increase to 55% el e LD $5,950,000 $10,000,000
(Initial Assets less Gift
next year. and Gift Tax)
Estate Tax (.55 x Assets Subject $3,272,500 $5,500,000
The Opportunity. The opportunity presented is simple: to Estate Tax)
Gift tax rates are very low now, and are about to Total Tax (Estate plus Gift) $4,322,500 $5,500,000
. T . . Assets less Total Tax)
increase) in just a few months. Making a gift now and Gy $1.177,500
paying a lower rate may be preferable to paying a to Beneficiaries

higher rate later, whether as a gift tax or estate tax, in
2011 and beyond.

Reasons to Make Gifts. Separate from the low rates, there
are other reasons to make gifts in 2010.

m The values of many assets are currently depressed.
Real estate, stocks, and interests in businesses are at
low market values as the economy continues to dig out
from the worst recession in over 50 years. Gifts made
at lower values mean less gift tax on such gifts.

m Making gifts of these assets now means that any
income from, and all future appreciation in, the
transferred assets will not be subject to estate tax in the
donor’s estate. Making a gift now removes the asset
from the donor’s estate, leaving all the potential upside
to the beneficiaries without having to pay tax at the
donor’s death on the post-gift income and gains.

m Valuation discounts for assets other than cash and
publicly traded securities may be available to further
lower the value of a gift. Valuation discounts may not
be available if the asset remains in the taxable estate.

— Considering the benefits of making gifts with depressed
assets that could appreciate in value, using available
valuation discounts, and potentially removing
appreciation from your estate, a taxable gift in 2010
represents a powerful way to take advantage of the
current tax law.

— Note that this example assumes the donor survives for
three years after the date of the gift. If the donor does
not survive for three years, the gift tax paid is pulled
back into the donor’s taxable estate. While this reduces
the magnitude of the planning opportunity, the net
result should still be positive.

% For illustration purposes, this example uses the highest marginal estate tax rate

for its calculations. The graduated rate structure for estate taxes (climbing in a
graduated fashion to 55%) will reduce the estate tax shown in this example.



A Second Opportunity — Taxable Generation-Skipping
Gifts in 2010. In addition to the estate tax and gift tax, there
is a separate generation-skipping transfer (“GST”) tax on any
transfer of assets to a grandchild or more remote descendant
(or to unrelated individuals more than 37 %z years younger
than the donor). This tax has a separate exemption and is
imposed in addition to the gift tax or estate tax. There is no
GST tax for generation-skipping transfers occurring in 2010.

The GST Tax Exemption and Rate. The exemption from
the GST tax and the GST tax rate have changed. The
table below shows these changes:

Year of Transfer | GST Tax Exemption | GST Tax Rate

2009 $3,500,000 45%
2010 No GST Tax No GST Tax
2011 $1,000,000' 55%

No GST Tax. The repeal of the GST tax in 2010
means there is no separate tax on making transfers
to grandchildren if the gift is made in 2010. The GST
tax is reinstated in 2011, at a rate of 55% with an
exemption of $1,000,000.

The Opportunity. Without a GST tax, there exists

a short term opportunity to transfer wealth to
grandchildren without incurring a separate GST tax.
Clearly, making a generation-skipping gift now at no
GST tax cost is preferable to paying a GST tax on the
same gift in just a few months.

Example. An example illustrates the benefits of making
generation-skipping gifts in 2010. Assume an individual wants
to make a $1,000,000 gift to his grandchild. He has used his
gift tax and GST tax exemptions. The individual considers two
options:

m Option 1: Make the $1,000,000 taxable gift in 2010 (at a
35% qift tax rate but no GST tax).

m Option 2: Make the $1,000,000 taxable gift in 2011 (at a
55% qift tax rate and GST tax rate).

Option 1 Option 2
Generation-Skipping | Generation-Skipping
Gift in 2010 Gift in 2011

Value of Gift $1,000,000 $1,000,000

GST Tax $0 $550,000

Gift Tax $350,000 $852,500

Total Taxes on Gift $350,000 $1,402,500

Sum of Gift and Taxes $1,350,000 $2,402,500

Net Tax Savings by $1,052,500

Making 2010 Gift

— The total tax rate on a $1,000,000 generation-
skipping gift in 2010 is 35% ($350,000 on a gift
of $1,000,000) The total tax rate on the same
$1,000,000 generation-skipping gift in 2011 is
over 140% ($1,402,500 on a gift of $1,000,000). In
effect, the temporary repeal of the GST tax allows
individuals to transfer significant wealth directly to their
grandchildren without triggering a separate GST tax,
and this has not been the case for 25 years.

— Making gifts to grandchildren offers the ability to “skip”
generations. Transferring assets to children, with the
ultimate goal of the children leaving those assets to
the donor’s grandchildren, can result in a transfer tax at
both the donor’s generation and the child’s generation.
Making a direct gift to grandchildren avoids any transfer
tax upon the death of the middle generation.

— One special note of warning. The GST tax is
scheduled to return in 2011. If a gift in 2010 is made
to a grandchild in trust, it is not clear that the trust
(and distributions from it to the grandchild) will be
exempt from GST tax in 2011. Because gifts in
trust can raise complex tax issues, we recommend
gifts to grandchildren be made, free of trust. If you
are concerned about giving a grandchild too much
control over assets, but want to take advantage of the
temporary repeal of the GST tax, there are possible
strategies that may work to restrict a grandchild’s ability
to control assets.

' This number is subject to adjustment for inflation.




Time is of the Essence. The opportunities described above
have a short fuse.

wrong, and the government’s inaction presents exceptional
opportunities. If the past is any guide, the government may
fail to act again, and the estate tax, GST tax, and gift tax could
be imposed at 55% in 2011 and beyond. Moreover, even if
the government restores the estate tax, GST tax, and gift

tax in the same manner as the tax law in effect in 2009, the
benefits of 2010 gifts can be substantial. Depending on your
circumstances, 2010 (or what is left of it) may be the time to
make a large gift. We welcome your call.

m The increase in gift tax rates and the return of the GST tax
are only a few months away.

m Making a large gift requires careful planning. You will need
to determine what assets to transfer and those assets may
need to be appraised. We will need to discuss the costs
and benefits of the gift, the legal structure of the gift, and

we will need time to prepare the necessary documents. . . . .
Circular 230 Disclosure. To assure compliance with Treasury

Department rules governing tax practice, we inform you that
any advice contained herein (including in any attachment) (1)
was not written and is not intended to be used, and cannot be
used, for the purpose of avoiding any federal tax penalty that
may be imposed on the taxpayer, and (2) may not be used in

m All of this must be completed before January 1, 2011.

m To meet this deadline and to enable the careful planning
required when making a large gift, you should contact us
as soon as possible if you are interested in these planning
opportunities. There is still time, but not much.

Final Thoughts. The conventional wisdom was that the
government would act to restore the estate tax and GST tax

and to increase the gift tax rate before 2010. That wisdom was

connection with promoting, marketing or recommending to
another person any transaction or matter addressed herein.

© 2010 Loeb & Loeb LLP All rights reserved.

Tax Group

MICHELLE W. ALBRECHT MALBRECHT@LOEB.COM  212.407.4181 ANNETTE MEYERSON AMEYERSON@LOEB.cOM  310.282.2156
JOHN ARAO JARAO@LOEB.COM  310.282.2231 DAVID C. NELSON DNELSON@LOEB.cOM  310.282.2346
MARLA ASPINWALL MASPINWALL@LOEB.COM ~ 310.282.2377 LANNY A. OPPENHEIM LOPPENHEIM@LOEB.COM  212.407.4115
RYAN M. AUSTIN RAUSTIN@LOEB.cOM  310.282.2268 RONALD C. PEARSON RPEARSON@LOEB.coM  310.282.2230
LAURA B. BERGER LBERGER@LOEB.cCOM  310.282.2274 ALYSE N. PELAVIN APELAVIN@LOEB.cOM  310.282.2298
LEAH M. BISHOP LBISHOP@LOEB.cOM  310.282.2353 STANFORD K. RUBIN SRUBIN@LOEB.cOM  310.282.2090
DEBORAH J. BROSS DBROSS@LOEB.cOM  310.282.2245 LAURIE S. RUCKEL LRUCKEL@LOEB.COM  212.407.4836
TARIN G. BROSS TBROSS@LOEB.COM  310.282.2267 MAHDI D. SALEHI MSALEHI@LOEB.cCOM  310.282.2293
CHRISTOPHER W. CAMPBELL cwcAvPBELL@LOEB.cOM  310.282.2321 JOHN F. SETTINERI JSETTINERI@LOEB.COM  212.407.4851
REGINA L. COVITT RCOVITT@LOEB.COM  310.282.2344 C. MICHAEL SPERO CMSPERO@LOEB.COM  212.407.4877
TERENCE F. CUFF TCUFF@LOEB.cOM  310.282.2181 REBECCA M. STERLING RSTERLING@LOEB.cOM  310.282.2301
LINDA N. DEITCH LDEITCH@LOEB.cOM  310.282.2296 MEGAN A. STOMBOCK MSTOMBOCK@LOEB.COM  212.407.4226
PAMELA J. DRUCKER PDRUCKER@LOEB.cCOM  310.282.2234 ADAM F. STREISAND ASTREISAND@LOEB.cOM  310.282.2354
PAUL N. FRIMMER PFRIMMER@LOEB.cOM ~ 310.282.2383 ALAN J. TARR ATARR@LOEB.COM  212.407.4900
ANDREW S. GARB AGARB@LOEB.cOM  310.282.2302 STUART P TOBISMAN STOBISMAN@LOEB.cOM  310.282.2323
ELIOT P GREEN EGREEN@LOEB.COM  212.407.4908 NICHOLAS J. VAN BRUNT NVANBRUNT@LOEB.cOM  310.282.2109
RACHEL J. HARRIS RHARRIS@LOEB.cOM  310.282.2175 GABRIELLE A. VIDAL GVIDAL@LOEB.cOM  310.282.2362
NEAL B. JANNOL NJANNOL@LOEB.coM  310.282.2358 JOHN S. WARREN JWARREN@LOEB.cOM  310.282.2208
THOMAS N. LAWSON TLAWSON@LOEB.cOM  310.282.2289 BRUCE J. WEXLER BWEXLER@LOEB.COM  212.407.4081
JEROME L. LEVINE JLEVINE@LOEB.COM  212.407.4950 DANIEL M. YARMISH DYARMISH@LOEB.COM ~ 212.407.4116
JEFFREY M. LOEB JLOEB@LOEB.cOM  310.282.2266




