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SEC Staff Limits Use of Form S-3 by Former SPAC

Shelf Registration Unavailable to Former Shell
Companies for 12 Months

In May 2010, the SEC staff applied an unannounced,
recently adopted policy to prohibit a former special purpose
acquisition company (SPAC) from conducting an offering
on Form S-3. Instead of the abbreviated Form S-3, a com-
pany registering securities, within 12 months after complet-
ing a business combination with a SPAC, is required to file
on Form S-1, which must include comprehensive corporate
information and cannot be used for periodic “from-the-
shelf” offerings.

A SPAC raises funds in an IPO to acquire an operating
business, if the SPAC subsequently finds a suitable target.
In the instant case, as is customary, the SPAC’s acquisition
of the business the board of directors identified was subject
to stockholder approval. In submitting the acquisition for
approval, the SPAC was required to file with the SEC and
provide to stockholders substantially the same informa-
tion that the operating business would have been required
to include in a Form S-1, if it were selling securities to the
public. The staff’'s new position will require the company

to replicate the information (albeit, updated) provided to
stockholders a few months earlier and prevent the com-
pany from filing a shelf registration statement on Form S-3,
even though current rules appear to permit the company to
do so.

Form S-3 is generally available to companies that have
been public, i.e., subject to Exchange Act reporting require-
ments, for at least 12 months and that meet other criteria.
However, Form S-3 and a number of other SEC rules have
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special provisions relating to “shell companies.” A “shell
company” is one with little or no operating assets that has
a primary business purpose of engaging in a combination
with an operating business. Most shell companies are
public companies that maintained Exchange Act reporting
status after liquidating a business, but a SPAC also falls
within the definition and, accordingly, is a shell company.

In the case at hand, the former SPAC had been public
since November 2007, but had been an operating com-
pany for only three months, when it filed the Form S-3
registration statement. The staff advised the company,
consequently, that it was not yet eligible to use Form S-3.
Although debatable by reference to a variety of SEC rules,
the staff’s policy is based on the view that Form S-3 should
not be available to a company until its current operations
have been subject to Exchange Act reporting for at least a
year. The staff says that it will screen incoming registration
statements in light of the policy, which will be posted on the
SEC website, soon.

For further information on the contents of this alert, please contact
David C. Fischer at 212.407.4827 or dfischer@loeb.com.

If you received this alert from someone else and would like to
be added to the distribution list, please send an email to
alerts@loeb.com and we will be happy to include you in the
distribution of future reports.

This alert is a publication of Loeb & Loeb and is intended to provide

information on recent legal developments. This alert does not create
or continue an attorney client relationship nor should it be construed
as legal advice or an opinion on specific situations.

This publication may constitute "Attorney Advertising" under the New York
Rules of Professional Conduct and under the law of other jurisdictions.
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Circular 230 Disclosure: To ensure compliance with Treasury
Department rules governing tax practice, we inform you that
any advice contained herein (including any attachments) (1)
was not written and is not intended to be used, and cannot be
used, for the purpose of avoiding any federal tax penalty that

may be imposed on the taxpayer; and (2) may not be used
in connection with promoting, marketing or recommending to
another person any transaction or matter addressed herein.
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