
In February, the Federal Communications Commission an-
nounced three enforcement actions against radio stations 
for failing to comply with on-air contest rules. 

The rules require a radio station that broadcasts or adver-
tises information about a contest it conducts to fully and 
accurately disclose the material terms of the contest, and 
to conduct the contest substantially as announced or ad-
vertised. In addition, the contest description should not be 
false, misleading or deceptive with respect to any material 
term. (See 47 C.F.R. §73.1216.) 

In one case, the FCC emphasized that providing the mate-
rial terms of a contest on a radio station’s web site is not 
a substitute for providing the material terms on the air. In 
another case, the FCC concluded that the on-air contest 
rules applied to a contest that the radio station said was a 
joke because numerous consumers were led to believe it 
was a real contest. In the third case, the FCC stated that a 
radio station that conducted a contest online for its rewards 
members was subject to the on-air contest rules because 
the station advertised the contest on-air and told listeners 
who entered the contest to stay tuned to the station. 

Below are details about each enforcement action. 

The FCC fined station KDGS in Kansas $4,000 for failing 
to announce all material terms of a contest (even though 
the material terms were available on the radio station’s web 
site) and for failing to comply with the material terms of the 
contest. The Santa’s Sack contest invited listeners to call 
the radio station to guess what was in Santa’s Sack. The 
designated called who guessed correctly would receive 

the contents of the sack and a teddy bear. A listener who 
guessed the actual contents of the sack ($1,000) was told 
she was wrong, and the following day she heard another 
listener guess $1,000 who was awarded the prize. The 
listener who was the first to correctly guess the amount 
complained to the station, but the station did not offer to 
rectify the mistake. The listener then filed a complaint with 
the FCC. After the FCC initiated an investigation, the radio 
station claimed that its staff was confused about how the 
winner would be determined – some of the staff members 
thought that the winning guess had to include the actual 
amount plus the amount of the teddy bear ($10). The radio 
station also sent a check for $1,000 to the listener who 
had filed the complaint. The radio station also claimed that 
listeners could find the material terms of the contest on 
its web site. The FCC did not find any of these arguments 
convincing and concluded that the radio station violated 
the on-air contest rules by (1) failing to announce on-air 
the material terms of the contest and (2) failing to comply 
with the material terms of the contest. Specifically, the FCC 
stated that the radio station did not comply with its own 
method for determining the winner. The FCC also held that 
the radio station’s payment to the complainant of $1,000 
did not absolve it of liability and ordered the station to pay a 
fine of $4,000. 

The FCC issued a Notice of Apparent Liability for Forfeiture 
against KDKA in Pittsburgh. On Thanksgiving day in 2007, 
an on-air host said that he would give away $1,000,000 
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to the thirteenth caller and that he would give away "a 
million an hour" thereafter. A listener called and was told 
he was the thirteenth caller and was then placed on hold 
for 43 minutes. When the listener finally was connected 
to the on-air host, he asked about the prize and then was 
disconnected. In response to the FCC’s Letter of Inquiry 
about the incident, the radio station claimed that the on-air 
contest rules did not apply because the contest was a 
joke and that listeners should have realized that. The FCC 
disagreed, noting that the recording and transcript of the 
radio show provided by the radio station included several 
listeners who called to try to win the prize, and that the 
on-air host did not make a statement that the contest was 
a joke and instead announced it several times during his 
3-hour show and called it "the real deal." The FCC stated 
that "the relevant focus of the analysis under the rule is 
the announcement’s impact on the public, and not the 
announcer’s state of mind." After finding that the on-air 
contest rules applied, the FCC concluded that the station 
failed to announce the material terms of the contest and 
failed to comply with the material terms (i.e., the station did 
not award $1,000,000 to the thirteenth caller), and ordered 
the station to pay a fine of $6,000. 

In the third case, the FCC issued a Notice of Apparent 
Liability for Forfeiture against station KOST in Los An-
geles. The radio station conducted a contest online for 
its rewards members in which it held several drawings 
for awarding tickets to the musical Les Miserables. The 
radio station’s web site indicated that the contest would 
be conducted from 3:50 pm on May 29, 2006, to 8:50 pm 
on June 2, 2006. A radio station listener complained to the 
FCC after the station awarded the prize to three people at 
3:00 pm on June 2, several hours before the stated clos-
ing time of the contest. In response to the FCC’s Letter of 
Inquiry, the radio station claimed that the on-air contest 
rules did not apply to its contest because the contest was 
conducted exclusively online, not on the air, and the on-air 

announcements about the contest were not "substantive". 
The FCC disagreed, stating that the rules apply to "all 
contests conducted by the licensee and broadcast to the 
public." The FCC noted that the radio station announced 
the contest several times on-air and told listeners who 
entered the contest to stay tuned to the radio station. Hav-
ing decided that the on-air contest rules did apply, the FCC 
concluded that the radio station failed to comply with the 
rules by failing to announce the material terms, includ-
ing the time and means of selecting winners, when prizes 
could be won, and the total number of prizes. The FCC 
ordered the station to pay a fine of $6,000. 

For advertisers, it is helpful to note that while the FCC can 
only take action against broadcasters, there might be "col-
lateral damage" to advertisers who are prize suppliers or 
otherwise affiliated with the promotion in terms of negative 
PR, potential plaintiff’s bar claims and the like, and these 
types of cases highlight the need for advertisers to be as 
vigilant as possible when doing tie-ins with radio stations. 
For more information on the content of this alert, please 
contact a member of Loeb & Loeb’s Advertising and Pro-
motions Group.

If you received this alert from someone else and would like to  
be added to the distribution list, please send an email to  
alerts@loeb.com and we will be happy to include you in the distribu-
tion of future reports.

This alert is a publication of Loeb & Loeb and is intended to provide 
information on recent legal developments. This alert does not create 
or continue an attorney client relationship nor should it be construed 
as legal advice or an opinion on specific situations.  

Circular 230 Disclosure: To ensure compliance with Treasury 
Department rules governing tax practice, we inform you that 
any advice contained herein (including any attachments) (1) 
was not written and is not intended to be used, and cannot be 
used, for the purpose of avoiding any federal tax penalty that 
may be imposed on the taxpayer; and (2) may not be used 
in connection with promoting, marketing or recommending to 
another person any transaction or matter addressed herein.

© 2009 Loeb & Loeb LLP. All rights reserved.



3

Advertising and Promotions Group

IVY KAGAN BIERMAN IBIERMAN@loEB.coM 310.282.2327

cHRISTIAN D. cARBoNE ccARBoNE@loEB.coM 212.407.4852

MARc cHAMlIN McHAMlIN@loEB.coM 212.407.4855

cRAIG A. EMANUEl cEMANUEl@loEB.coM 310.282.2262

KENNETH R. FloRIN KFloRIN@loEB.coM 212.407.4966

DANIEl D. FRoHlING DFRoHlING@loEB.coM 312.464.3122

JAMES P. GooDKIND JGooDKIND@loEB.coM 310.282.2138

DAVID W. GRAcE DGRAcE@loEB.coM 310.282.2108

THoMAS A. GUIDA TGUIDA@loEB.coM 212.407.4011

MARY E. INNIS MINNIS@loEB.coM 312.464.3133

BRUcE l. ISHIMATSU BISHIMATSU@loEB.coM 310.282.2322

MIcHAEl MAlloW MMAlloW@loEB.coM 310.282.2287

DoUGlAS N. MASTERS DMASTERS@loEB.coM 312.464.3144

DoUGlAS E. MIREll DMIREll@loEB.coM 310.282.2151

DANIEl G. MURPHY DMURPHY@loEB.coM 310.282.2215

TERRI J. SElIGMAN TSElIGMAN@loEB.coM 212.407.4985

BARRY I. SloTNIcK BSloTNIcK@loEB.coM 212.407.4162

BRIAN R. SocoloW BSocoloW@loEB.coM 212.407.4872

JAMES D. TAYloR JTAYloR@loEB.coM 212.407.4895

MIcHAEl P. ZWEIG MZWEIG@loEB.coM 212.407.4960


