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Update on Telemarketing Enforcement, Unsolicited Text Messages to Cell Phones,

and State “Do Not Mail” and “Do Not Email” Bills

Telemarketer Agrees to Pay $1 Million Civil Pen-
alty for Improper Use of Prerecorded Messages
The Federal Trade Commission recently announced that

it had reached a settlement with a “voice broadcaster” — a
company that provides telemarketing services by delivering
only prerecorded messages (rather than using live telemar-
keters). The action was brought by the FTC and the U.S.
Department of Justice against Florida-based telemarketer
The Broadcast Team and its principals; the agencies al-
leged that the company’s automated dialing service called
more than 64 million people - some of whom had telephone
numbers on the national Do Not Call registry - and deliv-
ered prerecorded messages. The Telemarketing Sales
Rule (TSR) limits telemarketers’ use of recorded messages
by requiring that calls answered by a person be connected
to a live representative within two seconds (with certain
limited exceptions). The telemarketer agreed to pay a civil
fine of $1 million, to abide by the TSR, and to comply with
onerous record-keeping requirements.

This enforcement action confirms a trend that our clients
have seen - an increase in civil investigation demands

and other inquiries from both state and federal agencies
including the Federal Trade Commission, the Federal Com-
munications Commission, the California Attorney General
and the Indiana Attorney General relating to telemarketing
regulations.

lllinois Attorney General Files Lawsuit against
Marketer for Sending Wireless “Spam”

lllinois Attorney General Lisa Madigan filed what appears
to be the first state enforcement action against a marketer
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New York

for sending unsolicited text message ads to cell phones.
The Attorney General claims that C&G Global Enterprises
LLC violated the federal Telephone Consumer Protection
Act by using an automated dialer to send thousands of text
messages to cell phones and the company violated state
consumer protection laws by sending text messages that
recipients either had to pay to receive or that had the ef-
fect of reducing the number of text messages a cell phone
user is allowed to receive per month. A few months earlier,
Cingular Wireless filed a lawsuit against the same defen-
dant in federal court in Georgia, claiming that the company
sent over 5 million text message ads to Cingular cell phone
users nationwide.

‘Do Not Mail” and “Do Not Email” Bills

At least eleven states have recently introduced bills that
would establish “Do Not Mail” and/or “Do Not Email” regis-
tries, similar to the national and state Do Not Call registries.
For example, New York Assembly Bill 2520 authorizes the
creation of a do “Do Not Mail’/“Do Not Email” registry to let
residents opt-out of receiving direct mail and commercial
email. The bill provides an exemption for direct mail and
commercial email sent within an established business rela-
tionship that has not been terminated, and direct mail and
commercial email sent to an existing customer who has not
opted-out of receiving such mail.

South Carolina House Bill 3280 would require each email
service provider to establish and maintain a “Do Not Email”
database to be operated by the service provider or a third
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party. Residential email subscribers could put their email
address on the list and marketers would be prohibited form
sending commercial email to an address on the list, unless
the marketer has a previously established relationship with
the recipient. The bill would also require email marketers
to use an “ADV” label on commercial email and an “ADV:
ADLT” label on email containing adult content.

Several of the bills will be the subject of committee hear-
ings in the next couple of weeks.

For more information on the content of this alert, please contact
a member of Loeb & Loeb’s Advertising and Promotions Group.

If you received this alert from someone else and would like to
be added to the distribution list, please send an email to
alerts@loeb.com and we will be happy to include you in the
distribution of future reports.
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This alert is a publication of Loeb & Loeb and is intended to provide

information on recent legal developments. This alert does not create
or continue an attorney client relationship nor should it be construed
as legal advice or an opinion on specific situations.
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