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INTRODUCTION

A recent Florida case, Stone v. Stone,' reminds es-
tate planning advisors of how unique, complicated
and confusing Florida homestead laws are. These laws
not only baffle and surprise practitioners outside of
Florida whose clients need advice on the Florida
homestead law, but also stymie the Florida courts in-
terpreting these laws. This Article explains Florida’s
homestead laws, raising issues that advisors outside of
Florida should be aware of, providing a review of
these laws for Florida practitioners and giving practi-
cal pointers for all practitioners on Florida homestead
matters. Practitioners who are not admitted to practice
law in Florida generally should engage Florida coun-
sel in estate planning matters as appropriate in order
to give their clients the benefit of Florida experience
and to avoid any appearance of unauthorized practice
of law.?

Florida homestead law has three parts: (1) restric-
tions on devise; (2) exemptions from real property tax

' 157 So. 3d 295 (Fla. Dist. Ct. App. 2014), reh’g denied No.
4D11-4541, 2015 BL 76161 (Fla. Dist. Ct. App. Mar. 16, 2015).

2 For more information about the rules governing the unauthor-

and limitations on annual increases in property tax
values; and (3) protection from creditors. Those three
aspects of Florida homestead may be boiled down in
their most basic and general sense as follows: A
Florida resident may not freely choose who receives
such resident’s homestead at death, if the decedent is
survived by a spouse or minor child; each Florida
resident may exempt up to the first $50,000 in the ap-
praised value of his or her homestead from real prop-
erty tax and furthermore, the value of the homestead
may not increase more than 3% a year, unless there is
a change of ownership; and most creditors may not
force a sale of a Florida homestead. Only a Florida
resident and his or her heirs qualify for some or all of
these three homestead benefits.

The homestead laws are intended to not only ben-
efit the individual Florida resident, but also his or her
family in certain situations. The public policy under-
lying these three Florida homestead benefits is to pro-
mote the stability and welfare of the state by securing
to the householder a home, so that the homeowner
and his or her family may live beyond the reach of fi-
nancial misfortune and demands of creditors.®> As ex-
plained in more detail below, there are certain excep-
tions to the creditor protection.

WHAT IS FLORIDA HOMESTEAD?

The start of the analysis of obtaining the Florida
homestead real property benefits is determining if the

ized practice of law including Model Rule 5.5 of the American
Bar Association Model Rules of Professional Conduct, see gener-
ally 801 T.M., Conflicts, Confidentiality, and Other Ethical Con-
siderations in Estate Planning.

3 See McKean v. Warburton, 919 So. 2d 341 (Fla. 2006).
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home qualifies as ‘“‘homestead.” When determining
qualification for homestead, there are three elements:
(1) acreage; (2) residency; and (3) ownership.
“Homestead” property is a real property interest in a
home limited to a certain acreage, depending on the
location of the home, deemed to be owned by a
Florida resident and occupied by such resident or his
or her heirs.

Acreage

The Florida Constitution provides the acreage crite-
ria for homestead:

A homestead, if located outside a municipal-

ity, to the extent of one hundred sixty acres

of contiguous land and improvements

thereon, which shall not be reduced without

the owner’s consent by reason of subsequent

inclusion in a municipality; or if located

within a municipality, to the extent of one-

half acre of contiguous land upon which the

exemption shall be limited to the residence

of the owner or the owner’s family.*

Accordingly, Florida protects a home located as fol-

lows: if the home is outside of a municipality, the
homestead may consist of up to 160 acres and, inside
a municipality, up to one-half acre. The protected area
cannot be reduced if the location of the home be-
comes a municipality after homestead status is in ef-
fect, unless the owner consents to the reduction.

Residency

The Florida homestead real property benefits are
for Florida residents. To qualify as a Florida resident,
one must have a home in the state with the intent to
reside in Florida permanently.” Specifically, an indi-
vidual must have legal, beneficial or equitable title in
the home and in good faith make the property his or
her permanent residence. As there are many factors in
the determination of Florida residency, including hav-
ing a home and living in the state, which are weighed
differently depending on the circumstances, establish-
ing Florida residency will not be discussed in detail in
this Article. Another element to residency is occu-
pancy of the home by the Florida resident or his or her
heirs. Occupancy is generally considered to be a pre-
requisite for obtaining the homestead benefits, prohib-
iting vacant lots and homes under construction from
attaining homestead status.

Ownership

The last part of the general requirements for quali-
fying for Florida homestead real property tax benefits

4 Fla. Const. art. X, §4(a)(1).

5 See Hillsborough Inv. Co. v. Wilcox, 13 So. 2d 448 (Fla.
1943).

is deemed ownership of the home. As the specifics of
this homestead requirement and the other two require-
ments vary depending on the homestead benefit being
analyzed, the variations in the qualifications for
homestead among the three homestead real property
benefits are detailed in the discussions below.

HOMESTEAD DESCENT AND DEVISE

Law

Florida Statutes §732.401 provides for the descent
of homestead property. If not properly devised, a
Florida homestead will pass by intestacy. If not de-
vised as authorized by law, however, and if the dece-
dent’s spouse and one or more descendants survive
the decedent, the surviving spouse takes a life estate
in the homestead, with a vested remainder to the de-
scendants living at the decedent’s death, per stirpes.°
Alternatively, the surviving spouse may elect to take
the homestead as a 50% tenant in common with the
remaining undivided 50% interest vesting in the de-
scendants living at the decedent’s death, per stirpes.’
The Florida legislature implemented this election for
the surviving spouse to alleviate any burden caused
by the costs and responsibilities of being a life ten-
ant.”

The Florida Constitution provides the restriction on
devise of a homestead as follows:

The homestead shall not be subject to devise
if the owner is survived by spouse or minor
child, except the homestead may be devised
to the owner’s spouse if there be no minor
child. The owner of homestead real estate,
joined by the spouse, may alienate the home-
stead by mortgage, sale or gift and, if mar-
ried, may by deed transfer the title to an es-
tate by the entirety with the spouse.’

Florida Statutes §732.4015 fleshes out the restric-
tions on homestead devise, stating that when the
homestead owner is survived by a spouse and no mi-
nor children, the owner may devise the homestead to
the owner’s spouse.'® For purposes of the restrictions
on devise of homestead, “owner” includes the grantor
of a written revocable trust and ‘“devise” includes a

S Fla. Stat. §732.401(1).

7 Fla. Stat. §732.401(2).

8 Staff of Fla. S. Comm. on the Jud., Bill Analysis and Fiscal
Impact Statement for Bill CS/SB 1544 (Mar. 29, 2010); see Jef-
frey A. Baskies, The New Homestead Trap: Surviving Spouses Are
Trapped by Life Estates They No Longer Want or Can Afford, 81
Fla. Bar J. 69 (June 2007).

 Fla. Const. art. X, §4(c).

10 See Fla. Stat. §732.4015(1).
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disposition by trust of that portion of the trust estate
which, if titled in the name of the grantor of the trust,
would be the grantor’s homestead.'"

Thus, constitutionally, a Florida resident decedent
may not choose who will receive his or her primary
residence at death if the residence qualifies as home-
stead property and the decedent is survived by a mi-
nor child. If the decedent is survived by a spouse and
no minor child, the decedent may devise the home-
stead to his or her spouse, but no one else. The Florida
Statutes extend the restrictions on devise to include a
grantor who owns the homestead through a revocable
trust and a bequest provided under revocable trust
agreement. The statutory rules acknowledge that the
grantor’s lifetime beneficial interest, even if the
grantor is not the legal owner because someone else
is the trustee of the grantor’s revocable trust, still
qualifies the ownership for the purposes of the restric-
tions on homestead devise.'?

Notably, except for the joinder of the spouse when
transferring the homestead (whether or not the transf-
eror owns the home individually or jointly), the home-
stead transfer restrictions do not apply during the life
of the owner of the homestead."?

Joint Ownership

As for a jointly owned home, the restrictions on de-
vise of homestead do not apply to a home owned as
tenants by the entirety or as joint tenants with right of
survivorship.'* Those interests pass by operation of
law to the surviving joint tenant or tenants. On the
other hand, the restrictions on devise of homestead do
apply to a tenant in common interest in homestead
real property.

Similarities and Differences of
Homestead Qualifications

General

The rules for the qualification of homestead for pur-
poses of descent and devise are similar to the general
requirements stated above. For the restrictions on
homestead devise, the determination of homestead
qualification is made as of the death of the owner.

Probate

If, upon the decedent’s death, there is a question of
whether a home qualifies as Florida homestead prop-
erty, the decedent’s Personal Representative may peti-

I See Fla. Stat. §732.4015(2).

12 See Fla. Stat. §732.4015(2)(a).
13 See Fla. Stat. §732.4017.

14 See Fla. Stat. §732.401(5).

tion the probate court to determine if the home quali-
fies as homestead and to whom the property passes.
This petition may cause an estate that was not being
probated to be opened for probate. The homestead is
not a part of the Florida probate estate, but a Personal
Representative may take possession of the homestead
to preserve and protect it until the probate court deter-
mines homestead status.'”> This determination of
homestead provides assurance that the home will pass
appropriately at death, though it is too late to change
the homestead owner’s estate planning documents if
the court determines that the homestead had been in-
validly devised.

Practical Considerations for
Restrictions on Homestead Devise

As an invalid devise may result in the homestead
passing to unintended beneficiaries, or to intended
beneficiaries, but in a manner that was not intended
by the client, advisors should pay careful attention to
any planning for transfer of a Florida homestead.

Identity of Homestead

There are various techniques for avoiding the po-
tentially adverse effects of the Florida restrictions on
homestead. As a threshold issue, an estate planner for
a Florida client needs to determine whether the cli-
ent’s primary home is his or her homestead. This de-
termination may be as easy as reviewing on the inter-
net the property tax records from the property apprais-
er’s office for the client’s county of residence because
these public tax records show whether the client re-
ceived the homestead real property tax exemption.
The attorney should also make his or her own deter-
mination of homestead based on discussions with the
client as to whether the client’s home qualifies for
homestead, independent of what the tax records show,
because individuals may qualify for the real property
tax exemption when, technically, they may not be en-
titled to receive that benefit.

Drafting Provisions for Homestead

After determining that the home is homestead prop-
erty, the estate planner may choose not to provide any
provisions for the transfer of the homestead where the
client may be survived by a spouse or minor child, al-
lowing Florida’s laws of homestead descent to dictate
the transfer of the property on the client’s death. Al-
ternatively, for a married client with no minor child,
the attorney may choose to affirmatively provide in
the client’s will or revocable trust agreement that the
homestead passes outright to the surviving spouse.

Waiver of Spousal Homestead Rights

If the estate planner decides that Florida’s restric-
tions on homestead devise will inhibit the estate plan

'3 See Fla. Stat. §733.608(2).
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or does not want to take the chance of violating those
rules, the planner may use a marital agreement, home-
stead waiver or irrevocable trust to avoid any adverse
consequences. Notably, all three of these techniques
rely on the Florida Statutes, though the use of a home-
stead waiver that is not a valid marital agreement has
been questioned by some Florida practitioners.

Marital Agreements

Florida Statutes §732.702(1) allows a surviving
spouse to waive rights to homestead, “wholly or
partly, before or after marriage, by written contract,
agreement, or waiver, signed by the waiving party in
the presence of two subscribing witnesses.” Accord-
ingly, a typical pre- or post-marital agreement requires
full financial disclosure by both parties who should be
represented by independent counsel, and may be used
by a couple to avoid the homestead devise restrictions
with respect to each other, but the agreement will not
affect any minor child’s interest in the homestead.

Homestead Waiver

As the typical marital agreement is an extensive en-
deavor and may be much more than the client wants,
attorneys have used a document commonly known as
a “homestead waiver,” which is typically only a few
pages. Some attorneys do not think that a homestead
waiver, which is an abbreviated marital agreement,
will suffice for the waiver of the spousal right to
homestead because the waiver is not often carried out
in the same manner as a typical premarital agreement
or postmarital agreement. The homestead waiver,
however, may be acceptable to some Florida estate
planners so long as there is some sort of financial dis-
closure, acknowledgement that the parties knew of
their respective rights to consult independent counsel
and the document is executed in the same manner as
a marital agreement. If a waiver includes these fea-
tures, Florida Statutes §732.702(1) would also be sat-
isfied.

Joint Deed: Stone v. Stone

Unfortunately, judicial interpretation of Florida
Statutes §732.702(1) has led to a disagreement in the
courts whether the homestead restrictions on devise
may also be waived in a deed executed by both
spouses.16 In a 2011 case, the Third District Court of
Appeals ruled that a husband’s joint execution of a
warranty deed with his wife, transferring the home-
stead to his wife, constituted a waiver of his spousal
rights to the homestead.'” Common practice had been
for real estate deeds to provide that the transferor was

16 See Stone v. Stone, 157 So. 3d at 304.

7 See Habeeb v. Linder, No. 3D10-1532, 2011 BL 33451 (Fla.
Dist. Ct. App. Feb. 9, 2011).

transferring the property with “‘all the tenements, her-
editaments and appurtenances thereto.” Thus, a deed
containing this language that transfers a home from
one spouse to another or from joint name to one of
their names has been construed to be a waiver of
homestead rights by the transferring spouse because
“hereditaments” means anything capable of being in-
herited.

Many advisors believe that the court’s finding of a
spousal homestead waiver from a deed executed by
both spouses was without merit. In the end the opin-
ion was effectively vacated when the appeal was with-
drawn,'® leaving the Circuit Court’s holding that the
deed constituted a homestead waiver in place.

However, last November, the Fourth District Court
of Appeals agreed with the original conclusion of the
Third District in Stone v. Stone, holding that a joint
deed from husband and wife to each of them as ten-
ants in common waived their spousal homestead
rights to the home.'® This recent case confirmed advi-
sors’ fears of possible inadvertent waivers of spousal
homestead rights through deeds signed by both
spouses without even a mention of “waiver” where
the deeds use the archaic term ‘“‘hereditaments.”” Even
though many estate planners disagree with this ruling
by the court, the ruling has not been overturned yet.

Homestead Trust

The last option for an estate planner to avoid Flori-
da’s restriction on the devise of homestead is for the
client to transfer the property during his or her life-
time to an irrevocable trust. Florida Statutes
§732.4017 permits the owner of homestead property
to transfer the homestead during his or her life to an
irrevocable trust without restrictions on post-death de-
vise, even if the client reserves the right to a lifetime
beneficial interest in the property that qualifies for the
homestead real property tax exemption discussed be-
low. The client may also have a reversion or possibil-
ity of reverter without being subject to the restrictions
on homestead devise. Essentially, this type of trust
would allow the client to continue to qualify for the
homestead benefits discussed below while avoiding
the restrictions on devise, and the homestead could re-
vert back to the client when the restrictions on home-
stead cease to apply (e.g., the owner no longer has a
spouse or minor child), or the trust could continue af-
ter the client’s death for the beneficiaries that he or
she chooses.

As the homestead waiver may still have its doubt-
ers, the full marital agreement or irrevocable home-
stead trust may be the safest techniques for avoiding

'8 See Habeeb v. Linder, 64 So0.3d 1275 (Fla. Dist. Ct. App.
2011) (appeal withdrawn, causing original opinion to be vacated).
19 See Stone v. Stone, 157 So. 3d at 304.
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any adverse consequences of Florida’s restrictions on
homestead devise.

REAL PROPERTY TAX EXEMPTIONS

Unlike the surprise that Florida clients may have on
the restrictions on devise of homestead, many clients
are acutely aware of the real property tax benefits of
homestead. To be eligible, one must be a permanent
Florida resident and must apply for the exemption.

Law

Ad Valorem Tax

The Florida Constitution grants the legal or equi-
table title owner (as of January 1) of a Florida home,
who either lives at that home or whose legal or natu-
ral dependents live at the home, an exemption from
the ad valorem tax for $25,000 of the assessed value
of the home.*® Further, Florida Statutes
§196.031(1)(b) authorizes up to an additional $25,000
of exemption from tax (other than school district lev-
ies) for homes with an assessed value greater than
$50,000.

This part of the Florida homestead law extends the
benefit to home owners who have equitable title in the
home, meaning that the holder of a life estate or ben-
eficiary of a trust who has a lifetime beneficial inter-
est in the trust qualifies as an “owner” for the real
property tax exemption. Furthermore, a lessee who
has a leasehold interest in a bona fide lease of a resi-
dence for at least 98 years is deemed to have equitable
title for homestead purposes.>' With the public policy
of providing stability to families in mind, the real
property homestead exemption benefits a home owner
who allows his or her dependents to live at the home,
even if the owner is not living there.

If an owner qualifies for the ad valorem tax exemp-
tion, then he or she also should qualify for the home-
stead benefit commonly known as the “Save Our
Homes Cap.” The Florida Constitution prohibits
changes in the annual assessment of the homestead
exceeding the lower of 3% of the prior year’s assess-
ment or the percent change in the Consumer Price In-
dex of the prior year.”* This cap was implemented to
prevent Florida residents from being adversely af-
fected by skyrocketing housing prices because the
value of each home in Florida is reassessed every year
for real property tax purposes.

The cap, however, does not apply when there is a
change in ownership and, on January 1 of the year fol-

20 Fla. Const. art. VIL, §6.
21 See Fla. Stat. §196.041(1).
22 Fla. Const. art. VII, §4(d).

lowing the change in ownership, the home will be re-
assessed at full value for real property tax purposes.
Excepted from being considered a ““‘change in owner-
ship” are four types of transfers: (1) from the owner
with legal title to the home to the same owner with
equitable title to the home (e.g., transfers to a life es-
tate for the original owner or a trust in which the
original owner has a lifetime beneficial interest in the
home); (2) between spouses, or ex-spouses due to a
dissolution of the marriage, as long as the transferee
spouse is otherwise eligible and timely files for the
exemption; (3) by operation of the homestead descent
and devise laws, to the surviving spouse or minor
child; and (4) from the owner to someone who is a
permanent resident and legally or naturally dependent
on the owner.>* Although the above exceptions are not
considered changes in ownership, a transferee may
still need to timely file for the exemption.

Lastly, the owner can transfer the tax benefit from
the Save Our Homes Cap up to $500,000 of the un-
derassessment, which is the amount by which the just
value exceeds the assessed value, to another home-
stead established within two years of selling a home-
stead.>* The owner obtains the transfer by timely fil-
ing an application for the homestead exemption,
which is discussed below.

Other Exemptions

In addition to the ad valorem tax exemption and
Save Our Homes Cap, Florida offers partial exemp-
tions to widows, the blind, the disabled and veterans.
The details of these exemptions are beyond the scope
of this Article.

Joint Ownership

As for a jointly owned home, there are some intri-
cacies to note.”” If the home is owned as tenants by
the entirety or as joint tenants with rights of survivor-
ship, so long as one of the owners resides in the home,
the owners will qualify for the homestead real prop-
erty tax benefits. Differently, tenants in common will
only receive the homestead real property tax benefits
in proportion to the percentage ownershig of any ten-
ant in common who resides in the home.*® The tenant
in common who does qualify for homestead will re-
ceive the ad valorem tax benefit in proportion to his
or her ownership in the home and his or her interest
cannot increase more than the Save Our Homes Cap.

23 Fla. Stat. §193.155(3)(a).

24 See Fla. Const. art. VII, §4(d)(8).
25 See Fla. Stat. §196.031(1)(a).

26 See id.
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Similarities and Differences of
Homestead Qualifications

To obtain these homestead real property tax ben-
efits, the owner must apply with his or her county tax
collector or property appraiser’s office between Janu-
ary 1 and March 1 of the year that the house qualifies
on January 1 as homestead property. The qualification
for these homestead benefits is similar to the general
requirements stated in ‘““What Is Florida Homestead,”
above. Importantly, qualifying for this homestead ben-
efit does not depend on the person having legal title
to the home, nor does it depend on the person living
in the home. As mentioned above, the homestead
qualification for the real property tax benefits extends
to a lifetime beneficial interest in a home and permits
the owner’s dependents to live in the home without
the owner. Thus, the qualification for this homestead
benefit depends on who owns and resides in the house
on January 1 and ultimately comes down to the home-
stead application being approved by the local county.

Practical Considerations for Real
Property Tax Benefits

Homestead Application

Unlike the restrictions on homestead devise, clients
often know about and want to qualify for the home-
stead real property tax benefits. Florida has made it
easy for its residents to qualify for the homestead real
property tax benefits. So long as the Florida resident
qualifies on January 1 of the year in which he or she
is applying for the benefits, and the application is filed
by March 1 and accepted, the resident receives these
tax benefits.

The homestead application is only a few pages
long. The applicant must provide certain personal in-
formation and proof of residency, such as a Florida
driver’s license, Florida vehicle tag number, Florida
voter registration number or declaration of Florida do-
micile, if any. Filing the application for these tax ben-
efits is often very accessible and a quick process with
short lines, if any. During the application period, there
are kiosks established at various public places, such as
shopping malls, which also serve as a reminder for
new Florida residents. A knowing and willful lie on
the application is a misdemeanor of the first degree
punishable by imprisonment up to one year in addi-
tion to a possible fine of up to $5,000.

After qualification for and acceptance by the local
government of the Florida homestead real property
tax benefits, the client does not need to file an appli-
cation again until there is a change in ownership. A
transfer of the homestead from a homestead owner to
his or her revocable trust may be thought of as a
change of ownership, but as mentioned above, this is

not the type of change in ownership that triggers loss
of the homestead tax benefits.

The owner does need to inform the county of the
new form of ownership in the revocable trust, how-
ever. Notification requirements can vary by county.
For example, some counties may require the owner to
re-apply for the tax benefits, while other counties may
simply request a letter of instruction. Added to the ap-
plication or letter of instruction will be either copies
of relevant pages of the trust agreement or a certifi-
cate of trust, stating that the trustee has the legal own-
ership of the home and the original, individual owner
still has the requisite beneficial ownership. Copies of
the relevant pages of the trust agreement or the cer-
tificate of trust would also be needed for the initial ap-
plication for homestead if a trust owned the home ini-
tially. Some counties provide a certificate of trust
form on their tax collector or property appraiser’s
website. Notably, Florida counties have different
forms for the application for homestead and certificate
of trust, along with different requirements, necessitat-
ing obtaining these forms and confirming the require-
ments with the particular county of residence of the
owner.

Sample language for the settlor meeting the re-
quirements of homestead ownership through a trust is
as follows:

If the trustee shall own a residence in the
State of Florida which would qualify as the
settlor’s homestead if the settlor owned such
residence, the settlor shall have the right to
use, possess and occupy such residence in
such manner as will qualify the settlor’s
rights as an “‘equitable title to real estate”
pursuant to Section 196.041 of the Florida
Statutes.

Obviously, there are many ways to draft this provi-
sion, which can be made more generic by not refer-
encing Florida or its statutes and may allow the set-
tlor to more easily qualify his or her home for real
property tax benefits in another state if the settlor
changes residency. This language may be used in irre-
vocable trusts for the settlor. Furthermore, this lan-
guage may be adapted to allow for a homestead which
continues to be held in a trust or passes to a trust for
a surviving spouse or surviving dependent to not trig-
ger a change of ownership and continue the home-
stead benefit for those beneficiaries.

Qualified Personal Residence Trust

A specific estate planning technique that requires
particular attention is a transfer of the homestead to a
qualified personal residence trust (“QPRT”"). The first
issue arises upon the contribution of the homestead to
the QPRT. This initial issue is solved by using lan-
guage similar to the sample provided above. The sec-
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ond issue would arise if the settlor wanted to continue
to use the home after the end of the QPRT term, when
the beneficial interest in the home passes from the set-
tlor to the remainder beneficiaries.

If the settlor enters into a lease of the homestead
property for at least 98 years before the expiration of
the QPRT term and has that lease recorded, he or she
will continue to qualify for Florida’s homestead and
the Save Our Homes Cap benefit.?” In a 2008 case,
the lease was found to be an equitable title in the
home because the settlor was considered to have use
of the home for life.?® Although this lease technique
satisfies the homestead requirements, if fair market
rent is not paid (which may be very hard to deter-
mine), then the settlor may be deemed to have re-
tained an interest in the home under IRC §2036. Thus,
the purpose of the QPRT may be defeated by the 98-
year lease.

As the real property homestead tax exemptions can
be very beneficial to a Florida client, estate planners
advising Florida clients on transfers of homestead
property should take extra precaution and, as men-
tioned above, if not licensed to practice law in Florida
they should engage Florida counsel to advise on
homestead matters.

CREDITOR PROTECTION

Many Florida advisors refrain from using Florida
homesteads in lifetime gifting techniques because of
not only the potential adverse real property tax conse-
quences, but also the potential loss of the homestead
protection from creditors. Although the homestead
creditor exemption is best left to asset protection or
bankruptcy specialists, estate planners often find
themselves involved in advising about this aspect of
Florida homestead.

Law

The Florida Constitution provides the creditor pro-
tection for homestead:

There shall be exempt from forced sale un-
der process of any court, and no judgment,
decree or execution shall be a lien thereon,
except for the payment of taxes and assess-
ments thereon, obligations contracted for the
purchase, improvement or repair thereof, or
obligations contracted for house, field or
other labor performed on the realty, the fol-

27 See Higgs v. Warrick, 994 So. 2d 492 (Fla. Dist. Ct. App.
2008).

28 See id.

lowing property owned by a natural per-
son.>
This creditor protection receives extensive cover-

age in the national news, providing the public with
general knowledge about the protection, but also mis-
leads the public because much of the details about the
law are left out of the coverage. The Florida Consti-
tution carves out exceptions for creditors relating to
the taxes and assessments on the homestead property,
and the purchase, building and improvements of the
homestead.

Similarities and Differences of
Homestead Qualifications

Along with the general requirements to qualify for
Florida homestead discussed in “What is Florida
Homestead?”’ above, there are some other notable
qualification requirements for purposes of homestead
creditor protection. Unlike the homestead real prop-
erty tax benefits, the creditor exemption is not exam-
ined as of January 1 of the year in question, but rather
when the creditor attempts to assert its rights over the
home. Again, this homestead benefit is for an owner
who is a Florida resident, which Federal bankruptcy
courts have held does not occur until the owner has
resided in the state for at least the past 180 days.’®
Similar to the other homestead benefits, the creditor
protection inures to the benefit of the debtor’s family
as well and the owner need not live in the home to
obtain this benefit.>' The debtor may own the home
directly or indirectly, in the same forms as are eligible
for the other homestead real property benefits dis-
cussed above, despite the Florida Constitution refer-
ring to a “‘natural person’” — though individual own-
ership may be the best option for qualifying for credi-
tor protection.*?

Florida’s homestead creditor protection has been
extended to many types of homes. Florida Statutes
§222.05 provides:

Any person owning and occupying any
dwelling house, including a mobile home
used as a residence, or modular home, on
land not his or her own which he or she may
lawfully possess, by lease or otherwise, and
claiming such house, mobile home, or modu-
lar home as his or her homestead, shall be

29 Fla. Const. art. X, §4.

30 See In re Whitehead, 278 B.R. 597 (Bankr. M.D. Fla. 2002).

3! See Friscia v. Friscia, 161 So. 3d 513 (Fla. Dist. Ct. App.
2014).

32 See In re Alexander, 346 BR. 546 (Bankr. M.D. Fla. 2006);
but see Crews v. Bosonetto, 271 B.R. 403 (Bankr. M.D. Fla. 2001)
(finding that a home owned in a revocable trust does not qualify
for the protection from creditors).
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entitled to the exemption of such house, mo-
bile home, or modular home from levy and
sale.

The Florida Statutes mention various types of
homes (e.g., mobile homes) and deemed ownership
through a lease qualifying for the homestead creditor
protection. There are even decisions by the courts rul-
ing that a motorboat qualifies for homestead because
the debtor lived in the boat as his or her home, which
had permanent connection with utilities.>® Not sur-
prisingly, motorboats have also been found not to be
the type of permanent home that Florida wants to pro-
tect from creditors.** Accordingly, advisors of Florida
clients interested in asset protection should be open to
many ideas about what qualifies for Florida’s home-
stead creditor protection.

Similar to the homestead real property tax benefits,
the homestead creditor protection qualification will
remain in effect until the homestead is abandoned.

Practical Consideration for
Homestead Creditor Protection

To reiterate, the homestead creditor protection is a
matter best dealt with by attorneys specializing in as-

3 See In re Mead, 255 B.R. 80 (Bankr. S.D. Fla. 2000).
** See In re Hacker, 260 B.R. 542 (Bankr. M.D. Fla. 2000).

set protection or bankruptcy. The estate planner, how-
ever, may become involved before those specialists
and may need to ensure that Florida clients do not in-
advertently discard the homestead creditor protection
through transfers of the homestead. Many of the same
practical considerations discussed with respect to the
homestead real property tax benefits and the Save Our
Homes Cap benefit would also apply to the homestead
protection from creditors. Specifically, when a home-
stead is transferred in whole or in part by adding an-
other person to the deed, estate planners should ana-
lyze whether creditor protection continues to apply in
the hands of the transferee or whether the document
transferring the homestead waives the homestead
creditor protection.

CONCLUSION

The surprising confirmation of a homestead waiver
by joint deed from Stone v. Stone reiterates the unique
and ever-changing characteristics of Florida home-
stead law. Unquestionably, advising a Florida resident
client whose property qualifies for homestead treat-
ment on estate planning matters involving the transfer
of homestead property or other homestead protections
necessitates frequent review of the current Florida
homestead law and fastidious planning for transfer-
ring the homestead.
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