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The Way to San Jose: Not Through Federal Court

By Sunny Brenner

Frustrated with the inability of the Oakland Athletics to
commit to relocate to San Jose in the face of the territorial
objections of the San Francisco Giants' — and by the failure
of Major League Baseball (MLB) to bring the issue up for
the requisite vote of its owners® — the City of San Jose sued
the Office of the Commissioner of Baseball and Commis-
sioner Allan Huber “Bud” Selig earlier this year.?

The City’s complaint, filed in federal court in San
Jose, asserted antitrust claims under the Sherman Act and
California’s Cartwright Act, as well as claims for unfair
competition and for tortious interference with contractual
and prospective business advantage under California law.*
The MLB defendants moved to dismiss the City’s claims,’
and a hearing on that motion was held before U.S. District
Judge Ronald Whyte on October 4, 2013.¢ On October 11,
Judge Whyte issued an order dismissing San Jose’s antitrust
claims and its unfair competition claim, but allowing its in-
terference claims to proceed beyond the pleading stage.’

Given the long history of baseball’s antitrust exemption®
and the expansive manner in which it has been interpreted
in prior court decisions,’ the dismissal of the City’s antitrust
claims hardly came as a bombshell. Although the court ex-
pressed sympathy with the viewpoint that the antitrust ex-
emption is deeply flawed as a matter of economic policy,'”
Judge Whyte considered himself bound by Supreme Court
and federal circuit court precedent to enforce the exemp-
tion that the “business of baseball” has enjoyed since the
1920s." In so ruling, the judge rejected the City’s narrow
construction of the antitrust exemption as limited to base-
ball’s reserve clause, siding instead with the prior decisions
that have considered the exemption sufficiently broad to ex-
empt MLB from antitrust claims arising from franchise re-
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location disputes.'? Echoing the statements of the Supreme
Court and other courts to this effect, Judge Whyte’s deci-
sion expressed the opinion that the antitrust exemption as
so well-entrenched at this point that only Congress has the
power to abrogate it.!?

Despite the unsurprising thrust of the court’s ruling
on the antitrust issues, however, there was one wrinkle in
Judge Whyte’s decision that presents potentially intriguing
possibilities for the future — not only for the dispute con-
cerning the desire of the Oakland club to relocate to San
Jose, but also for other internecine disagreements among
MLB franchises. After a lengthy analysis of the antitrust
issues, Judge Whyte — in a short discussion near the end
of his opinion — declined to dismiss San Jose’s claims for
interference with contract and interference with prospective
economic advantage.'* Reasoning that these claims “are not
exclusively premised on the alleged violation of antitrust
law, but also are based on MLB’s alleged delay in render-
ing a relocation decision in frustration of the Option Agree-
ment”!’ between the Oakland franchise and the City of San
Jose,'¢ the court considered the interference claims “inde-
pendently of the antitrust claims,” ! and ultimately found
that San Jose had sufficiently alleged a “disruption” of its
contract with the Athletics because “the A’s are unable to
exercise the option [to relocate to San Jose] due to MLB’s
delay in conducting the vote pursuant to the MLB Constitu-
tion to approve or deny relocation.”"® In so ruling, the court
found that, although “it is within MLB’s authority to de-
cide” whether to approve or deny the A’s relocation request,
“the City was justified in assuming that MLB would make a
decision within a reasonable time which it has not.”"

Judge Whyte’s determination to permit San Jose’s inter-
ference claims to proceed is not without legal complications.
Because the City would be precluded from challenging a re-
fusal on the part of MLB to allow the A’s to relocate to San
Jose, the City would likewise be barred from seeking dam-
ages — such as lost profits — resulting from a failure on the
part of the A’s to exercise its option to relocate to San Jose.
As aresult, even if the City were to prevail on its interference
claims, its ability to seek and recover damages from MLB
would presumably be limited to economic losses stemming
from the protracted period of indecision following its sign-
ing of its option agreement with the A’s franchise. Although



Judge Whyte’s opinion noted some plausible examples of
expenses that the A’s (not the City) may have incurred as a
result of MLB’s delay in reaching a relocation decision, it
appears unlikely that the City would be in a position to prove
substantial economic losses within these narrow constraints.

This is not to say, however, that the court’s ruling on San
Jose’s interference claims may not have ramifications — both
for the A’s situation and in other contexts. Even if the finan-
cial exposure presented by the City’s surviving claims may be
minimal, the mere continuation of the litigation could impose
some pressures on MLB that could, in turn, lead to changes
(whether acknowledged or not) in the manner in which the
commissioner’s office has been operating in recent years.
For example, as the litigation with San Jose proceeds, MLB
may be forced to respond to discovery demands, including
requests for documents relating to the territorial dispute be-
tween the Giants and the A’s. Further, there will be demands
for the depositions of Commissioner Selig, some or all of
the club owners, and perhaps MLB personnel other than the
commissioner who have knowledge of the decision-making
process (or lack thereof) concerning the A’s attempt to relo-
cate.”’ To the extent that the commissioner’s office may be re-
luctant to expose its decision-making process to such discov-
ery procedures,?! the threat of being forced to engage in such
discovery could prompt MLB, at a minimum, to expedite the
making of difficult and controversial decisions that, in recent
years, have been fraught with delay.

By way of illustration, Article VI of the MLB Constitu-
tion vests in the commissioner the sole authority to decide
“[a]ll disputes and controversies [with some notable excep-
tions] ... between Clubs or between a Club(s) and any Major
League Baseball entity(ies) (including in each case, without
limitation, their owners, officers, directors, employees and
players)....” In recent years, there have been multiple report-
ed disputes involving MLB franchises that fall within this
provision. In addition to the territorial dispute between the
Giants and the Athletics, the commissioner has reportedly
been called upon — but has yet — to resolve a protracted dis-
agreement between the Washington Nationals and the Balti-
more Orioles concerning the value of the television broad-
cast rights fees owed to the Nationals in connection with the
Mid-Atlantic Sports Network (MASN).?? As is the case with
the clash between the Giants and the A’s clubs,” moreover, it
has been widely reported that the commissioner’s office has
been extraordinarily deliberate in deciding the media rights
dispute involving MASN, the Nationals and the Orioles* —
so much so that as to attract comment from such interested
parties as the executive director of the MLB Player’s Asso-
ciation, who was quoted as saying that “[t]here has to be an
end in sight for the sake of both franchises....”” Yet Judge
Whyte’s decision to allow the City of San Jose to proceed

with claims against MLB and its commissioner premised
solely on the timing of the decision concerning the A’s relo-
cation request represents an external source of pressure on
the commissioner’s office to expedite its internal decision-
making processes regarding disputes and issues that are sub-
stantively exempt from antitrust challenge.

That said, the impact of this development should not be
overstated, particularly given the reality that it is a third par-
ty — not an MLB franchise — that has been granted permis-
sion to seek redress for potential damages caused by MLB’s
delay in acting on a franchise relocation request.

Arguably, Judge Whyte’s reasoning could be read to
open the door in extreme cases to lawsuits by MLB clubs
against MLB or the commissioner addressed to unreason-
able delays in adjudicating disputes within the purview of
the commissioner’s sole authority. As a practical matter, it
is questionable whether a club would bring such a limited
court action, particularly as long as the antitrust exemp-
tion and the MLB Constitution operate to exempt the ulti-
mate decisions of the commissioner and the MLB owner-
ship from challenge. The greater risk from the standpoint
of MLB and the commissioner’s office continues to be that
Congress may eventually conclude that the time has come
to take a hard look at limiting or eliminating the sport’s ex-
pansive exemption from antitrust regulation.
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