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Today’s Agenda

� The FTC’s Green Guides

� NAD and green marketing claims

� Challenges to green claims

� What’s next
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Green Marketing – The Legal Landscape

� Advertisers increasingly market products as being “green” 

� Today we’ll talk about the legal implications and risks associated with making 
green claims

� Most advertisers are already familiar with the FTC’s Green Guides (Guides 
for the Use of Environmental Marketing Claims, 16 CFR 260) which are 
currently being revised by the FTC

� State and federal consumer protection and false advertising laws apply to 
green claims, and at least one state (California) has enacted a strict law 
about labeling plastic packaging as “biodegradable”

� Another risk for advertisers is consumer watchdog groups that publicize 
companies making questionable green claims (called “greenwashing”  - see 
the Greenwashing Index at   http://www.greenwashingindex.com/ where 
consumers can vote for the “worst offender”)
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Who is Looking at Green Marketing?

� FTC
– Section 5 of the FTC Act
– Green Guides

� State attorneys general

� National Advertising Division

� False advertising litigation 

� Consumer class actions
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FTC Green Guides

� General environmental benefit

� Certifications and seals 

� Degradable

� Compostable

� Ozone-friendly 

� Recyclable (three-tiered analysis)

� Free of/non-toxic
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Proposed FTC Guides for “New Generation” 
Claims

� Made with renewable materials

� Made with renewable energy

� Carbon offsets
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Renewable Energy

� Marketers should qualify claims by specifying the source of 
renewable energy (e.g., wind or solar)

� Marketers should qualify claims if less than all of the significant 
manufacturing processes were powered with renewable energy 
or “RECs”

� Marketers that sell RECs for all of the renewable energy they 
generate, should not represent that they use renewable energy 
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Certifications and Enforcement

� FTC settlement 

– "Tested Green" certifications that were neither tested nor green

� Company allegedly charged up to $549.95 for worthless 
environmental labels
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National Advertising Division

National Advertising Division� Seeks to protect the integrity and credibility of advertising by 
ensuring that claims are truthful and accurate

� Cost-effective means of resolving disputes between competitors

� Success rate:  95%
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NAD Case Reports

� Available via online subscription at: 
http://www.nadreview.org
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� Product testing

� Testimonials

� Surveys

� Disclosures

� Green claims

Issues Examined by NAD
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Challenges to Green Claims

� Claims of general environmental 
benefits/overly broad “green” 
claims

� Biodegradable and degradable 
claims

� “Natural” claims

� Product denigration/overstating 
consequences of using 
competitor’s product

� Safe or “free” of harmful 
ingredients

� Claims that products are 
made using renewable energy

� Seals and certifications
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� What messages/claims are conveyed to consumers by the 
advertisement?

� Does the advertiser have “competent and reliable” evidence 
to substantiate those claims?

– Scientific evidence: test, analyses, and research studies

– FTC Green Guides

– Industry standards

Substantiating Green Claims
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NAD’s Concern:

� The granting of an award by 
the EPA in 1999 (for a use 
in an agricultural product) is 
insufficient to support the 
general description of this 
flea control product as 
“environmentally friendly”

Elanco Animal Health Division, #5134 (2010)
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FP International (Biodegradable SUPER 8 Loosefill Environmentally Friendly Packaging), Case #5256

� “will breakdown naturally 
within one year and 
disappear completely 
following customary 
disposal”  

– FTC Guides
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Church & Dwight (Arm & Hammer Essentials),
Case #4848

� The claim is literally true

� However, the coconut oil is chemically 
processed – the composition of the 
resulting surfactants is dramatically 
altered (27% of coconut alkyl 
ethoxylate plant-derived and 43% of 
coconut alkyl ethoxy sulfate plant-
derived)

� The remainder of the surfactant is 
petroleum-based

NAD’s Concern:

� The evidence does not support the 
implied claim that the product is 
natural, in whole or in substantial part 
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Southern Diversified Products, LLC (Mythic Paints),
Case #5009

NAD’s Concern:

� The evidence was insufficient 
to support claims linking 
particular health effects with 
the levels of VOCs found in 
competitive paints
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Clorox (GreenWorks) Case #5089 (2009)

� “Clean with the Power of 
Clorox”



22

S.C. Johnson & Son, Inc., (Ziploc Evolve),
Case #5225

� The advertiser provided a 
reasonable basis for making 
claims that wind energy is used 
in the making of Ziploc Evolve 
bags

NAD’s Concern:

� The disclosure was neither 
sufficiently clear nor conspicuous 
to appropriately qualify the 
“made with wind energy” 
message
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Applied Textiles, Inc. & Nano-Tex, Inc., Case #5279 

NAD’s Concern:

� Oeko-Tex Standard 100 and MBDC 
Cradle to Cradle certifications 
lapsed

� The product was not “EPA 
Approved”

� All manufacturers in the United 
States must comply with OSHA 

� No evidence that the challenged 
products are governed by the 
CPSC or that CPSC even issues 
certifications
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TransFair USA (Fair Trade Certified 
Ingredients Seal), Case #5337
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Fiji Water Litigation

Plaintiffs alleged that the Fiji label:

� “[M]isrepresented . . . to consumers that Fiji Water is an
environmentally sound product”

� Contained a Green Drop “seal of approval”

� “Carbon negative” claim
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What’s Next?

� Seals and certifications

� Other terms: “natural” and “sustainable”

� Qualification of claims

� Self-regulation
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