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In his remarks before signing his Presidential Executive 
Order Promoting Free Speech and Religious Liberty, 
President Donald Trump touted the order as a move to 
unshackle religious organizations from the strictures 
of the “Johnson Amendment” — a reference to the 
language in Section 501(c)(3) of the Internal Revenue 
Code that prohibits all organizations described in 
that section, including churches and charities, from 
intervening in political campaigns — and give them 
greater freedom to engage in political activity. “We are 
giving our churches their voices back and we are giving 
them back in the highest form,” President Trump said 
before signing the May 4 order. 

But while the order was heralded as a limitation on 
the enforcement authority of the IRS, the language 
of the order actually does the opposite: it reinforces 
existing restrictions on political activities by faith-
based organizations and charities, rather than 
weakening them.

More specifically, while the order prohibits the IRS 
from penalizing religious organizations that engage 
in political speech from “a religious perspective,” 
this prohibition only applies “where speech of similar 
character has, consistent with law, not ordinarily 
been treated as participation or intervention in a 
political campaign on behalf of (or in opposition to) a 
candidate for public office by the Department of the 
Treasury.” In essence, the order directs the IRS to 
enforce restrictions on political campaign activity by 
religious organizations using the same standards as 
are uniformly applied across the full range of tax-
exempt organizations.  

In so ordering, the language of the executive order 
puts the weight of the White House behind existing 
Treasury and IRS guidance of general applicability, 
such as Revenue Ruling 2007-41, which contains 
a series of examples of actions, including speech 
by church leaders and charity officials, that the IRS 
believes constitute campaign intervention. Historically, 
the IRS has undertaken both civil and criminal 
enforcement actions based on violations of the 
“Johnson Amendment,” and nothing in the executive 
order undercuts those enforcement actions.  

In light of the contradictions between the president’s 
public statements and the actual language of the 
executive order, churches and charities should exercise 
great caution before engaging in activities that could 
be construed as campaign intervention, and should 
consult with knowledgeable tax professionals before 
moving forward with any of those activities.
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offering unique insights and regulatory perspectives 
that do not exist elsewhere.

The nonprofit legal landscape is challenging for 
even the most sophisticated organizations. Our 
experienced lawyers offer skilled guidance on what 
tax-exempt entities need to know to stay compliant 
with both federal and state legal requirements. Our 
core nonprofit practitioners work closely with the 
firm’s other leading practices — corporate, trusts and 
estates, litigation, intellectual property, advertising and 
promotions, real estate, digital media and technology, 
executive compensation, and employment law — to 
provide our clients with a truly integrated platform at 
an exceptional value.

This report is a publication of Loeb & Loeb LLP and is intended to 
provide information on recent legal developments. This report does 
not create or continue an attorney client relationship  
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specific situations. 
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